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Former Trial Attorney for the Federal Trade Commission; % $ - 


Member of the New York and United States Supreme Court Bars 


. One Volume Pocket Supplementation Price $12.00 


A PRACTITIONER'S TEXT ON ANTI-TRUST AND 
TRADE RESTRAINT LAW 


lf The analysis by a specialist of the several statutes administered 
> Federal Trade Commission in the light of their construc- 
ind interpretation by the courts on appeal. The book, there- 
vers the Federal Trade Commission Act; the Clayton 
the Webb-Pomerne Export Trade Act; the Sherman Act; 
the recent Wool Products Labeling Act. 


COMMISSION PRACTICE FROM BEGINNING TO END 


1austively treated are all forms of complaints, including their 
irafting and necessary allegations, answers, motions, stipula- 
ns, the sonthuet of hearings, witnesses, evidence, findings of 
ers, and review by the Federal District Courts, Circuit 

f Appeal, and the United States Supreme Court. 


COMPLETE COVERAGE OF WOOL PRODUCTS 
| LABELING ACT 

twyers representing any branch of the wool textile business, 

ther retailers, wholesalers, or manufacturers will! find Mr. 

Beer’s book the only thorough text treatment of the new Wool 
roducts Labeling Act. The Act has been analyzed in the light 
f controlling authority and all statutes containing similar provi- 
ions, such as the Food, Drug, and Cosmetic Act, the Tariff Act, 
ind other Acts of Congress. 
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FEDERAL TAX GUIDE SERVICE 


LOOSE LEAF ® {LWAYS UP-TO-DATE 


Wartime demands for sharp in 


creases in national revenue forcibly underline the importance of federal 
taxation in the conduct of business and personal aflairs. The new 1942 
CCH FEDERAL TAX GUIDE SERVICE, now ready, brings lawyers con- 
tinuingly the facts and data essential for swift, trouble-free handling of 


clients’ everyday federal tax questions. 


Practical and understandable, this handy loose leaf manual gives a 
straight-forward explanation of the basic federal tax law. essential full 
texts, filled-in forms and other helps, supplemented by current reports of 
important new developments throughout the year. Included, without addi- 
tional charge, is the loose leaf CCH Internal Revenue Code Service, repro- 


ducing the Code in full, official text, always to-date. 


Write for Complete Details 


COMMERCE) CLEARING; HOUSE, INC. 
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easing number of state taxes to be paid at 
dates, and the complexities and variations in 
rts to be prepared and filed as the basis 

axes have caused ceaseless worry both to 

mpany's attorney, and to its officials; and 


is becoming almost impossible to properly watch 

corporation's state tax liabilities without 

constantly up-to-date official information 

he tax laws of the state and of all official 
lations, rulings, decisions and practices; and 





the dangers of notification regarding even one 
of process not going quickly where it 
ght to go—or of the corporation being left, even 
temporarily, without its required statutory agent 
in the state at the legally designated address— 
make appointments of company employes as agents a 
source of trouble both to attorney and client; 
now therefore 





LVED that, from this day forward I will 
mmend, Reno insist that the Corporation Trust 
sys ar of statutory representation be installed 
for every corporation client of mine doing business 
outside the state of incorporation. 





IN WITNESS WHEREOF I hereto set my hand and affix my seal 
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Our Cover—This month the cove. 
of the JourNAL carries the portrait of 
William Howard Taft, tenth Chief 
Justice of the United States 

On the occasion of his assumption 
of the office of the Chief Justice of 
the United States, July 11, 1921, the 
JOURNAL carried a complete history 
of his life and public service. (7 
ABA] p. 331) Here we 


only the letter to him at the time of 


ré produce 


his retirement, written by Justice 


Holmes and signed by the other 


members of the Court 

“Dear Chief Justice: 
We call you Chief Justice still, 
for we cannot quickly give up th 
title by which we have known you 
for all these later years and which 
you have made so dear to us. We 
cannot let you leave us without 
trying to tell you how dear you 
have made it. You came to us 


from achievements in other fields, 


and with the prestige of the illus 


IN THIS ISSUE 


trious place that you lately had 


held, and you showed in a new 


form your voluminous capacity for 


work and for getting work done, 


your humor that smoothed the 


rough places, your golden heart 
that has brought you love from 
every side, and, most of all, from 
your brethren whose tasks you have 
made happy and light. We grieve 
it your illness, but your spirit has 
given life an impulse that will 
abide whe ther you are with us OI 


are away.” 
The Increasing Importance of State 
Supreme Courts—In his address at 
the dinner given by the Illinois and 
the Chicago Bar Associations to th 
Supreme Court of Illinois, President 
Armstrong presents some new and 
interesting side-lights on the effect of 
Erie R R 


out the new responsibility on State 


Tompkins. He points 


Supreme Courts coming from the 


withdrawal of the federal courts from 


the field of 
Proposed Labor Legislation 


“general law 
In view 
of the importance of proposed legis 


lation for the prevention of strikes 


and lockouts during the emergency, 
the JOURNAL has asked Judge How 
ard W. Smith, Member of Congress 


of the so 
Bill,” to 
summary of reasons in 
Emil Schles 
York City Bar, 


counsel to many larg¢ 


from Virginia, and author 
called “Smith Anti-Strike 
present a 
support of the bill. Mz 
inger, of the New 
labor organi 
zations, has been asked to express his 
views on the advisability of such 


legislation. These articles appear in 


this number. 

Review Supreme Court Decisions 
Opinions of great interest and im- 
portance are coming down in greate1 


Freedom of 


volume than heretofore, 
the Press, Right of Citizens to travel 
Criminal Law 
California 


case, are but a few of the 


from State to State 
and The 


murder 


Rattlesnake 


important cases reviewed 





| Announce: 


The Editors of the HARVARD LAW REVIEW 


| AMERICAN ECONOMIC MOBILIZATION 


A study in the mechanism of war 


A hundred-page editorial survey of the legal, administrative, and 


economic problems raised by priorities, price control, procurement and 


the seizure of industrial plants. 


with the changes in the Nation's economy. 


This authoritative study of an America preparing for war will be 


indispensable to all lawyers, business men, and economists who must deal 


Separately bound copies . . . . 40 cents 


(20% reduction for purchases of twenty-five or more) 


Address Orders to 


HARVARD LAW REVIEW ASSOCIATION 


Gannett House 


Cambridge, Mass. 
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1942 Essay Contest 


Conducted by 


American Bar Association 


Pursuant to terms of bequest 
of Judge Erskine M. Ross, Deceased 


Information for Contestants 


Subject to be discussed: 


“What Changes in Federal Legislation and 
Administration are Desirable in the Field of Labor 
Relations Law 


Time when essay must be submitted: 


On or before March 16, 1942. 


Amount of prize: 


Three Thousand Dollars 


Eligibility : 
Contest will b: en to all members of the Asso 
ciation in good standing, except previous winners, 


members of the Board of Governors, officers, and 
employees of the Assoc iation. 
No essay will accepted unless prepared for 
this contest and 1 previously published. Each 
entryman will be required to assign to the Asso- 
ciation all right, title and interest in the essay sub- 


mitted and the copyright thereof. 
An essay shall be restricted to six thousand 


words, including quoted matter and citations in 


the text. Footnotes or notes following the essay 
will not be included in the computation of the 
number of words, but excessive documentation in 


notes may be penalized by the judges of the con 
test. Clearness and brevity of expression and the 
absence of iteration or undue prolixity will be 
taken into favorable consideration. 

Anyone wishing to enter the contest shall com 
municate promptly with the Executive Secretary, 
who will furnish further information and _ in- 


structions. 


American Bar Association 
1140 N. Dearborn St. Chicago, Ill. 
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EAGLE-A COUPON BOND 
“lh pod of 2 te Yormes foadtiton” 


Year after year, Eagle-A Coupon Bond 
has been the choice of America’s leaders 
in commerce, industry and the professions 
—men and organizations whose prestige 
must be reflected in their correspondence 
and important records. 

Its superb quality is evident in its crisp 
texture, unusual strength and permanence. 
And yet the cost per letter is only a frac- 
tion of a cent more than for the cheapest 
of letterhead paper. 

Why not use the best in letterhead pa- 
per? It pays to invest in prestige, protec- 


tion and permanence. 


Ask your printer, engraver 
or stationer for samples of 
Eagle-A Coupon Bond— 
or return this coupon for 
the new Coupon Bond 
Booklet “The Preference of 
Executives and Profession- 
al Men.”’ 





AMERICAN WRITING PAPER 
CORPORATION 
HOLYOKE MASSACHUSETTS 


(A) XK] 
PS 


AMERICAN WRITING PAPER CORPORATION 
Advertising Dept. F, Holyoke, Mass. 


Please send me your interesting new booklet “The 
Preference of Executives and Professional Men.” 
Name 
Address 


Firm 
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An Epochal Achievement 


The American Law Institute’s Restatement of the Law 


Used today by Thousands of Lawyers 


The "Restatement" is an enumeration of the principles of the American 
Common Law as deduced from a careful analysis and study of the per- 
tinent decisions — prepared by a group of the leading jurists, teachers 
and practitioners of the American Bar. It analyzes, compares and recon- 
ciles the decisions of the courts and states the fundamental principles. 





Published Volumes of the Restatements 


Annotations for individual states permit a 
quick, certain and complete harmonization 
with the decisions of any of the forty-eight 
states. 


Unpublished volumes 








Since this picture was taken the 


Restatement volume on 


"Security" has been completed 


and shipped to all subscribers 
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'Now Nearing Completion 


The American Law Institute’s Restatement of the Law 


Increasingly Cited by the Courts 


On Complete 


Special Prices Now in Effect. 





As all but two of the subjects covered by the Restatements are completed the 


Sets American Law Institute — for the first time — can furnish a definite price based 


on the complete Set and fully Indexed — The details of this attractive set price will be 


furnished on request by any one of the Law Book houses listed below. 


On Partial 


As some lawyers have obtained only a portion of the now published volumes of the 


Sets Restatement a special price on those volumes required to complete such partial sets 


will also be extended for a limited time. 


Ask for full particulars from any of the following Law Book Houses: 


THE W. H. ANDERSON OM- 
PANY 
524 Main St., Cincinnat Ohio 


BAKER, VOORHIS & CO 
30 Broad St., New York, N. Y. 


BANCROFT-WHITNEY CO 


200 McAllister St., San Fra sco, 
al. 
BANKS-BALDWIN LAW PUB 
co. 
University Center 19 Ansel 
Road, Cleveland, Oh 
BARNETT & PATTON 
42 Virginia Ave., Indianapolis, 
Ind. 
MATTHEW BENDER AND COM- 
PANY, INC. 


109 State St., Albany, N. ¥ 
149 Broadway, New York, N. Y 


BENDER-MOSS COMPANY 
91 McAllister St., San F ncisco, 
Cal. 


5EO. T. BISEL COMPANY 
724 Sansom St., Philadelphia, Pa 


CLARK BOARDMAN CO., LTD 
11-15 Park Place, New York, N. 
Ve 


BOBBS-MERRILL CO 
724 N. Meridian St., Indianapolis, 
Ind. 


BOSTON LAW BOOK CO 
8-20 Pemberton Square, Boston, 
Mass. 
BURGER LAW BOOK CO 
537 So. Dearborn St., Chicago, Ill. 


JOHN BYRNE & COMPANY 
1324 Eye St., N. W., Washington, 
Dd. C 
CALLAGHAN & CO 
401 E. Ohio St., Chicago, III. 


CENTRAL LAW BOOK CO 


261 Broadway, New York, N. Y. 
DENNIS & CO., INC. 
269 Main St., Buffalo, N. Y. 


E. E. DISSELL & CO. 
18 Asylum Street, 
Conn 
FALLON LAW BOOK COMPANY 
149 Broadway, New York, N. Y. 


THE HARRISON COMPANY 
151 Spring St., N. W., Atlanta, 
HAYNES PUBLISHING CO. 
510 Auditorium Blidg., Cleveland, 
Ohio 
THE LAWYERS CO-OPERATIVE 
PUBLISHING CO. 
Rochester, N. Y. 
LITTLE, BROWN, AND COM- 
PANY 
34 Beacon St., Boston, Mass. 
MARVIN LAW BOOK CO. 
200 Globe Bidg., St. Paul, Minn, 
THE MICHIE COMPANY 
Charlottesville, Va. 
JOS. M. MITCHELL 
5738 Thomas Ave., Philadelphia, 
Pa. 
NATIONAL LAW BOOK CO. 
1110 Thirteenth St., N. W., 
Washington, D. C. 


Hartford, 


NATIONAL LAW LIBRARY AP- 
PRAISAL ASS’'N 
538 So. Dearborn Street, Chicago, 
Wi. 
BURDETTE SMITH COMPANY 
111 W. Washington St., Chicago, 
i. 
SONEY & SAGE COMPANY 
71-73 Clinton St., Newark, N. J. 


GEO. W. SPARGER CO. 
1323 No. Elm St., Greensboro, 
N. C. 


THOMAS LAW BOOK COMPANY 
209 N. Third St., St. Louis, Mo. 


EDWARD THOMPSON COMPANY 
399 Gold St., Brooklyn, N. Y. 
VERNON LAW BOOK CO. 
915 Grand Ave., Kansas City, Mo. 
WASHINGTON LAW BOOK COM. 
PANY 
810-13th Street, N. W., Washing- 
ton, D. C. 
WEST PUBLISHING CO, 
St. Paul, Minn. 
DAVID F. WILLIAMSON CoO. 
43 Niagara St., Buffalo, N. Y. 


A. W. ZIMMER 
22 E. Hamilton St., Baltimore, 
Md. 


THE CARSWELL COMPANY, 
LTD. 


145-149 Adelaide Street West, 
Toronto 2, Canada. 

SWEET & MAXWELL 
2 & 3 Chancery Lane, 
London, W. C. 2, England. 


Send your inquiry to any of the above law book houses 
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When 
Your Own State Court 





has not passed on a particular point of law, you frequently find 
that the Federal Courts have done so. 


The wealth of precedent found in the Federal opinions is made 
available in the new "Life-Time" Federal Digest. 


Every point of Law decided by the Federal Courts (including the 
U. S. Supreme) from 1754 to date will be found here — 


Never overlook these valuable precedents 
so easily located in the 


"LIFE-TIME" 


FEDERAL DIGEST 


1754 to Date 


All under a single alphabetical arrangement! 


The Nationally Famous “Key Number" is your quick and certain 
guide to every case-in-point. 


Convenient Terms — Ask For Full Particulars 


WEST PUBLISHING CO. SAINT PAUL, MINN. 
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the Autocrat of the Breakfast Table” 


Cartoon by “SPY” from 
Vanity Fair, London 
Tere Te June 19, 1886 





Dr. OLIVER WENDELL HOLMES 
The Famous Father of a Famous Judge 
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CURRENT EVENTS 


Urban A. Lavery Resigns 
as Managing Editor 


HE Board of Editors announce 
that Urban A. Lavery, who has 
een Managing Editor of the 


JOURNAL since May, 1940, has ten- 
order to 
His 


resignation becomes effective Decem 


lered his resignation, in 
resume the practice of law. 
ber 31, 1941, with the completion of 
this issue. 

The Board of 


pressed to Mr. Lavery appreciation 


Editors has ex- 
of the excellent work which he has 
lone as Managing Editor and he has, 
in turn, assured the Board of his 
loyalty to the interests of the JouRNAI 
ind of the American Bar Association. 

Mr. Lavery was in active practice 
at the Chicago Bar from 1910 to 1934, 
engaging particularly in trial work 
the cases 


for He 
opened offices in the First National 


and in handling of on 


review, other lawyers. has 
Bank Building in Chicago and will 
again specialize in those fields of the 


law. 


American Law Institute 
to Meet 
in Philadelphia 


HE American Law Institute will 

hold its 1942 spring meeting in 
Philadelphia, instead of in Washing- 
ton where recent meetings have been 
held. The meeting will be at the 
Bellevue-Stratford Hotel, May 12, 13, 
14 and 15, 1942, with registration on 
May 11. The Council Reception will 
be held Monday, May 11, and the 
sanual Dinner, Thursday, May 14. 

In making the change, there is no 
desire on the part of the Institute to 
the 
in Washington, but it was felt that 


abandon tradition of meeting 


Washington hotel accommodations 


would be strained beyond their ca 
pacity, so that the meeting would not 


be held under 


suitable circum- 
stances. Moreover, it was felt that 
JANUARY, 1942 VoL. 28 


the Institute would be doing the 
patriotic thing if it were moved to a 
city where accommodations were less 
crowded. 
Che spring meeting of the Board 
Bar 
same 


of Governors of the American 


Association will meet at the 


time in Philadelphia. 


U. S. Board 


of Legal Examiners 


N the June, 1941 issue of the Jour- 
| NAL, page 361, there appeared an 
item “Civil Service for Government 
The the 
Executive Order which had_ placed 


Lawyers.” item discussed 
several thousand legal positions in 
the government service under Civil 
Service. It was there stated that about 
500 vacancies a year were expected 
to occur for which appointments 
would be made in the future under 
Civil Service examination. 

The U. 
sion under date of September 15 re- 


S. Civil Service Commis- 


leased an announcement in this con- 


nection which is of interest to the 
Bar. There exists under the U. S. 
Civil Service Commission a Board of 
Legal Examiners whose names are 
given in the article in the June issue 
of the JouRNAL. It is now announced 
that the Board of Legal Examiners 
have appointed Professor Herbert 
Wechsler of Columbia University 
Law School as Executive Secretary of 


the Board. 


Committee on 


Unauthorized Practice 
| jew Standing Committee on Un- 


authorized Practice of the Law 
will hold its next meeting at the 
Palmer House, Chicago, on January 
16, 17 and 18, 1942. 

All state and local bar associations 
in the United States have been fur- 
nished with copies of the Committee's 
last Annual Report and have been 
requested to communicate to the 
Committee all pending litigations 


and proceedings as well as legisla- 
tion in the unauthorized practice 
field. The Committee feels assured 
of national cooperation from the bar 
in its work. 

Chairmen of all sections and com- 
mittees of the American Bar Asso- 
ciation have been invited to submit 
to the Committee any matters relat- 
ing to unauthorized practice of the 
law to which they wish to direct the 
Committee’s attention. Representa- 
tives of any of the Association's com- 
mittees or sections, as well as 
chairmen of state and local bar com- 
mittees on the subject of unauthor- 
ized practice of the law may attend 
committee sessions and participate in 
the discussion of any problems sub- 
mitted. 

The Committee requests that in 
the interest of expediency its chair- 
man, Edwin M. Otterbourg, of 200 
Fifth Avenue, New York City, be 
notified in advance by those who 
intend to attend this meeting and 
likewise that wherever possible, mat- 
ters to be presented for consideration 
be submitted to him in advance by 
mail. 

Epwin M. OTTERBOURG, 
Chairman 


Bill of Rights 


Anniversary 


ECEMBER 15 was the 150th 
D anniversary of the adoption of 
the first 10 Amendments to the Fed- 
eral Constitution—generally known 
as the “Bill of Rights.” Appropriate 
ceremonies were held in a number 
of places throughout the country. 
One of the outstanding observations 
of the event was a full hour’s radio 
program which had _ semi-official 
sponsorship and was splendidly done 
by some of the leading figures of the 
stage and the screen. Altogether the 
people of the country should have a 
much clearer understanding of the 
“Bill of Rights” and the place the 
firs’ 10 Amendments occupy in the 
basic law of the land in America. 





THE INCREASING IMPORTANCE OF 
STATE SUPREME COURTS’ 


By HON. WALTER P. ARMSTRONG 


President, American Bar Association 


OU may think that a lawyer from another state 

convicts himself of temerity in venturing to speak 

on such an occasion when a court before which he 
has never appeared is being honored. That would be 
true if I came professing to be an orator as Brutus was. 
I do not. I shall not indulge in what Disraeli called 
“the dreary drip of dilatory declamation In another 
sense I do come as an orator—in the sense of an old bill 
in equity. And it is in that role that, on be half of the 
lawyers of other states, I present my prayer for general 
relief to the Supreme Court of Illinois. 

That prayer I believe the Court early in the second 
century of its existence will grant—not because of any- 
thing I may say—but sua sponta because its merit will 
commend itself to the conscience of the Court. 

One of the most significant developments in our na- 
tional life has been the constant increase in the power 
and prestige of the Federal courts—an increase so great 
that it could not have been contemplated by the mem- 
bers of the Constitutional Convention or of the First 
Congress which framed the Judiciary Act. That increase 
is by no means attributable solely to the expansion of 
Federal legislative power which followed the opinions 
of Marshall’s court. 

With Swift v. Tyson’ the Supreme Court struck a rock 
from which flowed in great abundance an unending 
stream of Federal decisions dealing with private rights. 
The banks of the stream were ill defined and its waters 
frequently overflowed and submerged what had become 
landmark decisions of the state Supreme Courts. 

The Supreme Court of the United States made con- 
siderable contributions to the Federal common law, 
which it had created, by finding time to deliver author 
itative opinions declaring it. 

This movement was accelerated because great business 
enterprises, by availing themselves of the fiction that a 
corporation was a citizen and resident of the state of 
its incorporation, found it possible to throw their legal 
problems into the Federal courts. Thus many of the 
great cases involving private rights were decided under 
the so-called Federal common law. 

Now, of course, the trend has been reversed. Even 
before Erie Railroad Company Tompkins? the Su- 
preme Court of the United States had ceased to be a 
common law court. So absorbed was it with constitu- 





® An address delivered at the dinner given by the Illinois State 


Bar Association to the Supreme Court of Illinois, Friday, Nov. 28, 
1941. 
1. Swift v. Tyson, 16 Pet. 1. 


tional questions, the construction of Federal statutes 
and Federal procedural matters, that it found it physi- 
cally impossible adequately to deal with questions of 
common law. The result was that these questions were 
remitted to the Circuit Courts of Appeals. Naturally 
the decisions of these courts did not carry with them 
the prestige of the Supreme Court of the United States 


as to new questions of common law. 


Sometimes a Circuit Court of Appeals decided a case 
in which it became necessary to interpret the law of a 
particular state, but neither the judge who wrote the 
opinion nor any other member of that court had ever 
practiced law or even lived in that state. The judges 
were working in what was to them a new medium and 
necessarily were greatly handicapped as compared with 
the judges of state courts of last resort, who as lawyers 
and judges had worked in that medium since the day 
they came to the bar. 

There came to my attention not long ago a con 
spicuous illustration of this. A Circuit Court of Appeals, 
in an opinion delivered by one whom I consider among 
the ablest of the United States Circuit Judges, com- 
pletely overlooked a recent applicable opinion of the 
court of last resort of the state whose law the court was 
considering. In a later case this was called to the at 
tention of the court and the opposite rule adopted. It 
is almost inconceivable that such a thing could have 


happened in a competent state court of last resort. 


Thus was the ¢octrine of the Federal common law 
greatly weakened. The coup de grace was, of course, 
given by Erie Railroad Company v. Tompkins. 

This, however, is not the end. The Supreme Court 
having hanged its creature by the neck until it is dead, 
is now engaged in drawing and quartering the body 
Not only the decisions of the state supreme courts, but 
also those of the lower state courts are looke d to for the 
law of the states. There is recently a tendency in cases 
where the Federal Courts are called upon to determine 
the law of the states, to defer that determination and 
whenever possible remit it to the state courts so that it 
may first be decided by them, rather than for the Su 
preme Court of the United States to essay the task. 


A conspicuous instance, as we all know, was a case* 
where the Supreme Court of the United States preferred 


to direct a trustee appointed by a Federal Court to have 


) 


2. Erie Railroad Company v. Tompkins, 304 U. S. 64. 
3. Erie Railroad Company v. Tompkins, 304 U.S. 64 
1. Thompson v. Magnolia Petroleum Co., 309 U. S. 478. See 
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the Illinois law settled by the Illinois Supreme Court 
rather than itself decide the question. Another inter- 
esting illustration is the apparent change of the ap- 
proach of the court where jurisdiction is based on a 
claim of constitutional right and questions of state law 
are also involved. Formerly the court was inclined to 
decide the questions of state law when that would end 
the controversy and pretermit the constitutional ques- 
tion. The current tendency seems to be to decide the 
constitutional question rather than the questions of 
state law and frequently when possible to send the 
latter questions to state courts for decision.* 

When the court must decide a common law question 
of first impression, there is every reason to believe that 
increasing reliance will be placed on the Restatements 
of the American Law Institute. 

This is not the only indication the court has given of 
withdrawing from fields in which others have or should 
have greater skill. Another sign is its reluctance to 
disturb the orders of administrative tribunals where 
expert knowledge is necessary in dealing with the sub- 
ject matter. 

By a challenging process of induction, jurisprudents 
think they see beginning to emerge from the particular 
cases the general rule of competence—the willingness to 
leave undisturbed the action of a tribunal dealing with 
subjects with which it is best fitted to cope. 

How far in this direction the Supreme Court will go 
no one knows, but the tendency is undeniable. 

All of this means an enlarged opportunity and a 
greater responsibility for state supreme courts. This is 
not limited to determining the law of the states. It will 
extend to the constitutional field. This will be especial- 
ly true where state legislation is challenged as contrary 
to the Federal Constitution. Not infrequently the 
decision in such cases turns on the facts. Even more 
often the determinative test is whether the legislation 
attacked has a reasonable and constitutional relation 
to its objective. On these subjects we may expect to 
find increasing weight accorded the findings of state 
supreme courts on the theory, as one law writer puts 
it, that “the man on the spot is best able to judge 
impinging conditions.” The natural result will be 
greater freedom on the part of state courts in dealing 
with such cases. 

Moreover, a great state supreme court, construing the 
Federal Constitution, in a case where there is no bind- 
ing precedent, will not merely engage in a guessing 
contest as to the view the Supreme Court of the United 
States will take, but will arrive at its independent con- 


also Gilchrist v. Interborough Co., 279 U. S. 159; Rogers v. 
Guaranty Trust Co., 288 U. S. 123; Pennsylvania v. Williams, 294 
U. S. 176; Gordon v. Ominsky, 294 U. S. 186; Fidelity Union Trust 
Co. v. Field, 311 U. S. 169; West v. American Telephone & Tele- 
graph Co., 311 U. S. 223; Railroad Commission of Texas v. Pull- 
man Co., 85 L. Ed. 580; Equitable Life Insurance Co. of Iowa v. 
Halsey Stuart, 85 L. Ed. 631; In re Mount Forest Fur Farms of 
America, Inc., 122 Fed. (2d) 232. 

5. Cf£.: Siler v. Louisville & Nashville Railroad Co., 213 U. S. 
175 and Railroad Commission of Texas v. Rowan & Nichols Oil 
Co., 310 U. S. 573; on 2nd Appeal, 85 L. Ed. 321. 
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clusion and assert its own views. If this feeling of 
independence comes to pervade the state courts to as 
full an extent as I believe it will, we have a right to 
expect from them great opinions expounding the 
Federal Constitution—opinions that will challenge the~ 
attention of the nation and materially influence the 
development of constitutional law. 

The effect will by no means stop there. The con- 
struction of its own constitution by a state supreme 
court is, of course, conclusive, in the Supreme Court of 
the United States. None the less, even here the Supreme 
Court of the United States has wielded great influence. 
Many provisions of state constitutions—that of Illinois 
included—are identic with those of the Constitution of 
the United States. When such provisions have in the 
past been construed state supreme courts have usually 
followed the construction placed by the Supreme Court 
of the United States on similar provisions of the 
Federal Constitution. Many have gone further and— 
sometimes contrary to their own inclination—adopted 
constructions of their own constitutions which they 
consider in line with the current tendency of the Su- 
preme Court of the United States, even though that 
court has not passed on the question. Here, too, in the 
future we may expect a greater independence on the 
part of state supreme courts. 

Already cases are arising where rights are asserted 
under provisions of state constitutions similar to 
clauses of the Fourteenth Amendment and where 
counsel are careful not to make any claim under the 
Federal Constitution. 

So it seems to me that the state supreme courts are 
witnessing the dawn of a new day—a day in which they 
shall be the sole custodians of the common law—a day 
when they will more daringly expound the constitu- 
tions of their respective states and more independently 
deal with their statutes—a day when their voices will 
be more audible in the unending debate over the 
Federal Constitution. 

What the result will be no one can now foretell. One 
thing is certain, there will be on the part of the state 
courts not only the need for capacity but for courage 
and leadership. Present these, there may come a new 
era in American jurisprudence. Absent these, we may 
be left, 

“Wandering between two worlds, one dead, 
The other powerless to be born.” 


In their quest for this courageous leadership the bar 
and the judges of other states will naturally turn to the 
Supreme Courts of the great populous states to which 
first and in greater variety the new opportunities will 
come. Under these circumstances it should be a source 
of gratification not only to the bar of the United 
States, but to the people of the nation that the Supreme 
Court of Illinois, because of its illustrious record for a 
century, because of its great traditions, its prestige, its 
learning, may be confidently expected to accept in full 
measure these new responsibilities and discharge them 
with skill and courage. 















WHAT LAWS SHOULD BE PASSED 
TO PREVENT STRIKES IN DEFENSE INDUSTRIES 


By HON. HOWARD W. SMITH* 


’ 


HEN we count the millions of man-days lost 

through strikes in defense industries and trans 

late them into terms of planes, ships and guns 
that might today be on the battle front defending us 
from the Japanese assault, we cannot fail to realize 
that no private organization within our midst, which 
has such a potential power for the destruction of this 
nation, should be tolerated or permitt d to exist eithe 
in peace or in war. The fact that we are at war today 
makes it all the more imperative that Congress should 


promptly correct legislative errors of the which 


past 
permitted and encouraged such a condition 
The power to halt our coal production, our auto 
mobile production, our ship construction, our plan¢ 
construction and every vital weapon of defense, rests 
today, just as it did last week, in the hands of half a 
dozen men. Quite recently, each of those men have 
demonstrated their power to jeopardize the national 
defense by setting their own wilful aims and ambitions 
above the public welfare. In these circumstances, one 
of the first and most urgent duties of the Congress, in 
this hour of crisis, is to enact legislation that will pre- 
vent a repetition of the outrages that have been perpe 


American 


trated upon the American people and thi 


defense through the lawless methods indulged in by the 
leadership of organized labor. 

There can be no intelligent approach to the subject 
fundamental 


without an understanding of the causes 


that have built up and placed in the hands of the 


leaders of organized labor the weapons that have been 
so ruthlessly used in the past year against the national 
defense and the American people. That cause lies in the 
provisions of the National Labor Relations Act and its 
administration. The Act was passed in 1935, under the 
stress of the great economic crisis and amid the welte1 


of emergencies, real and fancied. Implicit throughout 


its provisions was the fatal defect of giving to one class 
of our citizens special privileges, advantages and im 
munities at the expense of other classes. Unfortunately, 
those selected to administer the Act read into its pro 


visions a punitive purpose to carry forward and 


effectuate the purposes of the so-called “labor move 


ment” in the United States at the expense of industry 


and of the inherent liberties of the individual American 


workingman. The excesses to which the Labor Board 


resorted in its successful efforts to impose the yoke of 
unionism upon the American people, was fully and 
accurately exposed by the investigating Committee of 


* Member of Congress from Virginia and author of the pending, 
and so-called, “Smith Anti-Strike Bill,” which House 
December 3, 1941 


passe d the 


y 


1 J 
page fit in inis fi ue 


the House of Representatives after an exhaustive in 
Che 


of that investigation were set forth in the report of th 


vestigation lasting for a year and a half results 
“Special Committee to Investigate the National Labor 
Relations Board’’ (House Report 3109, 76th Congress 
Third Session). 

The 


contained in the so-called “Smith Amendments” 


recommendations of the Special Committec 
to the 
National Labor Relations Act were passed by the 
House of Representatives on June 7th, 1940, by a vot 
of 258 to 129. Had 


the 


these amendments been enacted 


into law, before commencement of our defens« 
effort, they would have gone far towards preventing the 
excesses indulged in by certain leaders of organized 
labor, that have so hampered and delayed our prepara 
tions for the present conflict. 

The United 


upon these or any other amendments to 


States Senate, however, failed to act 


the so-called 
Wagner Act, and the action taken by the House of Rep 
resentatives was rendered futile upon the expiration of 
the 76th Congress. 

\s the the 
Wagener Act, the Congress had before it the anarchistic 
the 


background for the amendments to 


sit-down strikes, the slow-downs, the boycotts, 


jurisdictional strikes, the sympathy strikes, the organiza 


tional strikes and all the riots and insurrections that 


accompanied them. To this moment, not one line of 


corrective legislation has been written upon the statute 
books. 

This brings us to the immediate and imperative 
question of what legislation is now necessary to curb 
strikes in defense; industries and prevent their re 
currence during the war. 

No single individual and no group of individuals 
should ever have had the power to thwart the will of 
the American people to defend their nation, that now 
exists and was exercised in recent weeks. It exists today, 
and, at the moment this article is written, is being 
exercised to a limited degree all over the country. 


We 


legislation, 


must be careful, in the enactment of corrective 


that we do not repeat the fundamental! 


error of the National Labor Relations Act in depriving 
American citizens of their inherent liberties. But, above 
all, it is imperative to take away the power of any on 
production 


| 
control of the 


man to cause a cessation of our vital 


through his dictatorial and absolute 


members of a labor union. 

To continue, in this crisis, to depend upon the 
promises and patriotic platitudes of those who possess 
the 


that power and exercise it against the welfare of 


nation, is to court disaster. 
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In the past week, the House of Representatives, by a 

ote of 252 to 136, passed the so-called “Smith Anti- 
Strike Bill.’’ This measure, if enacted into law and 
vigorously but fairly enforced, will strike at the root of 
he causes that have brought about the present labor 
lificulty, namely, the despotic power of labor leader- 
ship. 

It has been described as a “‘drastic’’ anti-strike bill. 
\n explanation of its provisions will disclose to the 
impartial reader that there is nothing drastic or harsh 
ibout its provisions. While some may claim that certain 
features of the bill may not be essentially necessary at 
the moment, yet there are two features that, if enacted 
into law, will restore a measure of freedom to the Ame1 
ican workingman that never should have been taken 
iway. These two features are fundamental, and no law 
that does not contain them will adequately meet the 
situation. They are as follows: 

The provision that “freezes” the so-called “closed 


leaving the present closed shop contracts in 


shop” | 


effect, but prohibiting any further closed shop arrange- 
ments during the emergency. This, in brief, gives to 
the American workingman his inherent right to work 
and earn his living without paying unwilling tribute 
to a labor union. 

Ihe other provision simply protects and enforces that 
right by prohibiting violence and intimidation in fur 
therance of union activities. 

Phat these fundamental principles of life, liberty and 
the pursuit of happiness should be questioned and 
debated in the United States Congress, is a commentary 
upon the present times that history cannot fail to re- 
cord. 

In view of the gross, deliberate and studied misrepre- 
sentations of the provisions of this measure by the labor 
unions and the careless and inaccurate editorial com- 
ments of the press concerning its provisions, a careful 
and simple explanation of the terms of the bill and 
the purposes of its various provisions would not seem to 
be out of place. 

In the first place, the bill is confined to national 
defense industries and expires two years from the date 
of its enactment or when the President proclaims the 
national emergency terminated, whichever occurs first. 
It is not permanent legislation, and is designed to 
operate only during the emergency. 

Section l-a, known as the Dies amendment to the bill, 
deprives any labor organization of its rights under the 
National Labor Relations Act so long as it has, as an 
officer, any member of the Communist party, Young 
Communist League, German-American Bund or Kyff- 
hauser Bund, or person who has been convicted of a 
felony involving moral turpitude. In this connection, it 
should be remembered that one of the most radical and 
troublesome labor leaders on the West Coast is an alien 
who is now under order of deportation for Communistic 
affiliations, and yet, pending his appeal, is still, during 
the present crisis, carrying on his activities as head of 
a large and militant union. 
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Section 2 of the Bill requires 30 days’ notice to the 
Secretary of Labor of intention on the part of the em- 
ployer to conduct a lockout, or, on the part of the em- 
ployees, to strike. Any strike or lockout called within 
that period is outlawed and would subject the offender 
to the penalty provisions of the bill. 

Section 3 of the Bill requires a secret strike ballot 
conducted under the supervision of the Department ol 
Labor before a strike may be called. It does not under 
take to prohibit the strike after the election is held, 
whether the majority vote for or against striking. ‘The 
purpose of the provision is not to curtail the right to 
strike, but to see that Democratic processes are followed. 
If a strike is called against the wishes of the majority 
of the employees, only the force of public opinion is 
brought to bear upon the offender. 

Section 4. of the Bill freezes the closed shop by 
making it unlawful, by discrimination in regard to hire, 
to encourage or discourage membership in any labor 
organization unless such discrimination is required by 
an existing closed shop contract or any voluntary re 
newal of that contract. 

It will be remembered that the strikes in the so- 
called captive coal mines, which slowed down and 
threatened complete stoppage of our steel production, 
was Called solely by the demand of one man for a 
closed shop contract with his union that would have 
prohibited any American citizen from working in those 
mines unless he paid tribute to the United Mine 
Workers. It will also be recalled that the great strike 
in the River Rouge Plant of the Ford Motor Company 
was called by the demand of the head of the United 
Automobile Workers for a closed shop so that no man 
could work in that industry without the payment of 
tribute to that organization. The reader will doubtless 
recall numerous other instances where defense work 
was stopped or seriously threatened by similiar un 
American demands. 

Section 5 of the bill implements and enforces the 
right of American citizens to work without paying 
tribute by making it unlawful for any person, by the 
use of violence or threats, to prevent any individual 
from accepting employment or entering or leaving his 
place of employment; makes it unlawful to picket a 
worker’s home, makes it unlawful for persons, who are 
not employees, to picket a plant or for employers to 
hire professional strike breakers to interfere with peace- 
ful picketing or with the rights of employees to organize 
and bargain collectively. The latter provision is aimed 
at the practice that has been provocative of more riots 
and bloodshed than any of the other disgraceful epi- 
sodes that have accompanied the organizational drives 
of labor unions. There have been many plants where 
the normal condition of peace and good will has existed 
between employers and employees. The employees were 
satisfied with their wages and working conditions and 
averse to affiliation with either of the great national 
labor organizations. In order to convert these be- 








































nighted citizens to a realization of the so-called 
“benefits of unionism,” and, incidentally, to impose 
upon them the tribute necessary to keep the coffers of 
the national union overflowing, it has been the practice 
to allocate large sums from the treasury of the national 
union for the purpose of organizing unorganized in- 
dustries and plants. As an incident to these crusades, 
it has been a practice to import to the scene of the 
crusade, hordes of organizers and paid pickets who had 
no connection with the plant or the employees, whose 
duty it was to see, by force and violence, if necessary, 
that the employees neither entered nor left the plant 
until either they or their employers were forced to see 
the benefits of joining the particular union that was 
putting on the drive. In many of these cases, no con- 
troversy existed at all between employer and employee, 
who asked only that they be permitted to pursue their 
peaceful occupations without molestation. 


Section 6 of the bill outlaws the boycott of materials 
by one union because such materials were produced or 
manufactured by workingmen who do not belong to the 
particular union. These are known as the so-called 
boycott strikes. A striking example of it exists at this 
moment while enemy planes are scouting over the West 
Coast. The construction of a plant to build propellers 
for planes for the Army and Navy is being held up by 
the refusal of one union to permit the installation of 
equipment manufactured in a plant employing labor 
belonging to another union. The section also outlaws 
the so-called jurisdictional dispute and sympathy strikes, 
the evils of which have been so graphically described in 
recent articles by Assistant Attorney General Thurman 


Arnold. 


Section 7 of the Bill contains the enforcement pro- 
visions and it should be noted that no criminal penal- 
ties are attached. Violators of the law are deprived of 
their rights under the so-called Norris-LaGuardia, Anti- 
Injunction Bill and also deprived of the special privi- 
leges heretofore given them under the National Labor 
Relations Act. 


Much has been written and said about the harsh 
penalties of this bill, but there is absolutely no penalty 
imposed other than to deflate the willful unioneer to 
the same size and stature of other American citizens by 
depriving him of the benefit of special legislation here- 
tofore enacted in his behalf. 

Section 8 of the Bill requires. the registration of all 
labor unions with the National Labor Relations Board 
accompanied by a statement under oath of the names of 
the officers, the industry in which the labor union oper- 
ates, initiation fees, annual dues and assessments, the 
number of members, method of election of officers, the 
vote cast for and against each candidate for office, and 
the date of the last financial statement furnished mem- 
bers together with an intelligible financial statement of 
its fiscal affairs. 


It should be said, in this connection, that a great 
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many of the unions now do furnish their members state- 
ments of their finances and conduct their affairs unde 
businesslike and honest methods. Those unions which 
do this should have no objection to such a provision. 
If there are unions which are exacting graft, either 
from their members or from industry, and using the 
funds for political or other improper purposes, the 
union members who pay the dues are undoubtedly 
entitled to know about it, and the general public should 
also be informed. 

The foregoing provisions of the measure deal with 
the causes that produce strikes, seeking to separate and 
outlaw certain types of reprehensible conduct, without 
undertaking to interfere with or control legitimate 
objectives having to do with normal disputes concern- 
ing wages and conditions of employment. They separate 
legitimate labor disputes from those organizational 
controversies that have no place in the present emer- 
gency or at any other time. They will, if enacted into 
law, emancipate the American workingman from the 
yoke of union dictatorship. 

The remaining provisions of the Bill provide for 
voluntary mediation, conciliation and arbitration of 
labor disputes, give legal status to the National Defense 
Mediation Board and prescribe its jurisdiction and pro 
cedure. The provisions are modeled after the Railway 
Mediation Act and provide certain stay-periods during 
which a strike may not be called pending efforts for 
conciliation and mediation. The stay-periods provided 
in the bill aggregate sixty days. After the Mediation 
Board has taken jurisdiction of the dispute, the chair- 
man has power to issue an order requiring any person 
to refrain or to cease and desist from calling or assisting 
in any manner in a strike arising out of such dispute, 
or he may require the employer to cease and desist from 
any practices which change the situation existing at the 
time the dispute arose. In case the order is disobeyed, 
the Chairman may, through the Attorney General, 
petition the apprépriate United States Court to enjoin 
violations of the order. 

Ever since the enactment of the National Labor Re- 
lations Act, there has been a concerted effort, on the 
part of the two great national unions, to impose the 
closed shop principle upon the American system. The 
closed shop, which denies to every citizen his inherent 
right to work without paying tribute to a labor union, if 
carried to its ultimate aim, will result in a gigantic 
monopoly of the labor market. That is the obvious and 
frank design of the leaders of the labor movement. It 
would be bad—it would be thoroughly un-American, 
even in normal times. It is infinitely worse in the 
present emergency, and the American people should be 
made to understand thoroughly its implications and 
probable consequences. 

We will draft into the armed forces millions of young 
Americans, who will be called out of their usual fields 
of endeavor to defend and preserve the very existence of 
this nation. At the moment they are being called, the 
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lrive for the closed shop monopoly is continuing with 


ncreasing tempo. If that drive is successful and the 
losed shop is imposed upon American industry during 
this emergency, what is going to happen to those 
nillions of young men when they are released from the 
\rmy and seek employment? They will find that, while 
they were defending the nation, their very right to earn 
i living has been taken away. When they apply for em- 
ployment, they will be told that they cannot be em- 
ployed unless they belong to a union. When they apply 
for membership in the union, they will be told, as work- 


ers have been told before in times of slack employment, 
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that the union books are closed and no other member- 
ships will be received while union men are out of em- 
ployment. 

This is a dire prediction, but it is made sincerely and 
in the honest belief and fear that it is a true prediction. 
Certainly, that power will lie in the hands of the labor 
unions if they are successful in the closed shop drive. 
That the power will be exercised, few who have known 
But, 
whether the power will be exercised or not, it is 


of the labor movement in this nation can doubt. 


obviously a power that ought not to exist but will con- 
tinue to exist unless the Congress acts. 


REPRESSIVE LABOR LEGISLATION 
AN ANALYSIS OF THE SMITH BILL 


By EMIL SCHLESINGER 


of the New York Bar 


HE Smith bill’, which was adopted by the House 
of Representatives on December 3, 1941, has only 
academic interest today. It is unlikely ever to be- 
come law. The alleged reasons? for the tidal wave of 
repressive labor legislation which flooded the Congress 
of the United States in recent weeks have disappeared. 
It is safe to predict that all of the pending bills* which 
are concerned with eliminating interruption of produc- 
tion of vital goods in defense industries will either be 
withdrawn by their sponsors or die a natural death in 
committee. 
industrial and labor rela- 


For, the whole picture of 


tions in the United States has changed overnight. Our 
country is now at war—total war—to defend its people, 
its institutions, its liberties, its heritage, its way of life, 
against those who would destroy us and substitute for 
our democracy the totalitarian conception of the New 


All 
and 


Order. Our peopl are unified, as never before. 


personal, sectional, political and other interests 
differences are being subordinated to the national will 
in its major effort to win the conflict. Our success will 
depend not only on our armed forces, our military and 
naval strategy, our inventive genius, but particularly on 
our ability to produce more and more aircraft, tanks, 
guns, bullets and all the other implements of war. 


1. H.R. 6149 (1941). 
2. Statistics obtained from the Labor Division of the Office of 
Production Management show that from June 1, 1940 to October 
31, 1941, there were 143 strikes in the entire nation affecting the 
defense program and involving 259,000 workers. The man-days 
lost to defense amounted to about one-tenth of the total man-days 
lost in all United States industry through strikes in the same 
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Organized labor in America knows this. It is loyal 
and patriotic and will not fail in the performance of its 
duties and obligations during this crucial period of our 
national emergency. It has seen what has happened 
to free labor and the trade union movement in totalita- 
rian countries, and it understands better than anyone 
else what its fate will be if, perchance, the Axis powers 
should gain a foothold here. 

Employers, too, are aware of the implications of the 
great struggle in which we are engaged. They know 
that free enterprise cannot survive under the iron heel 
of dictatorship and that opportunity, initiative and 
ability are stifled in countries which are not free. 

The time has come when all factors in our nation must 
cooperate willingly with each other, to the end that all 
of us may survive. Compulsion is the very antithesis 
of voluntary collaboration. We shall be in a bad way 
indeed if Congress will have to coerce any segment of 
our people into doing its duty. If statutory compul- 
sion becomes necessary, we cannot win this war. 

During the last World War, Great Britain adopted 
the Munitions of War Act of July, 1915, which made 
strikes and lockouts in essential war industries illegal, 
and which imposed heavy penalties for violations and 
required that all disputes be referred to the Board of 





period. 

Other sources have estimated that, on the whole, about twenty 
seconds of an 8 hour day were lost through strikes. 

3. Among those pending are: Vinson Bill-H. R. 4139, Ball 
Bill-S. 683, Connally Bill-S. 2054, Ramspeck Bill-H. R. 6137, 
Dirksen Bill-H. R. 2662, Ford Bill-H. R. 4223, Walter Bill-H. R. 
5218. 
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Trade for settlement.’ However, during the thirty-three 
months which followed, more than one and a half 
million munitions workers participated in illegal strikes 
and made themselves liable to fines of more than 
£55,000,000; but only one-fifth of one percent of the 
strikers were actually prosecuted.* As the war pro- 
gressed, strikes greatly increased and disruption of pro- 
duction became menacing. A governmental Commission 
of Inquiry into Industrial Unrest reported as one of 
the principal causes therefor, the system of compulsory 
arbitration.? With the termination of the war, com- 
pulsory arbitration was abandoned and has never since 


been imposed upon industry and labor as a method of 


settling industrial disputes. 


In whatever democratic country strikes were prohib- 
ited by law and compulsory arbitration substituted, no 
substantial success was achieved.‘ 


During the present World War, the urgent necessity 
of avoiding any stoppages of work which might delay 
war time production has been recognized on all sides 
in Great Britain, and has, as a consequence, given rise to 
special war time machinery for the maintenance of in- 
dustrial peace. In May, 1940, there was established by 
the British Employer’s Confederation and the Trades 
Union Congress, a Joint Consultative Committee on 
which each had equal representation. The first impor- 
tant problem with which this Committee dealt was the 
framing of proposals for machinery to prevent strikes 
and lockouts. Voluntarily and without compulsion, it 
agreed that “In this period of national emergency, it is 
imperative that there should be no stoppage of work 
owing to trade disputes.” Voluntarily and without com- 
pulsion, it agreed to recommend to the Minister of 
Labour and National Service, the following method of 
averting strikes: 

4. Evidence of the will to cooperate is not lacking. Immediately 
after the attack by Japan upon the Hawaiian Islands, both industry 
and organized labor pledged their full support to the government 
in an all-out production effort to defeat Japan and the Axis powers. 

William Green, president of the American Federation of Labor, 
called upon the Federation’s membership to make the organiza- 
tion’s no strike policy “100% effective.” He stated, “Japanese 
treachery and aggression have aroused in American workers an 
unconquerable determination to see this fight through to a vic- 
torious finish at any cost. . . . Labor knows its duty. It will 
do its duty and more. No new laws are necessary to prevent 
strikes. Labor will see to that. American workers will now produce 
as the workers of no other country have ever produced.” New York 
limes, December 9, 1941, p. 37. 

Philip Murray, President of the Congress of Industrial Organ- 
izations, told a nationwide radio audience that the membership 
of the CIO “were ready and eager to do their utmost to defend 
our country against the outrageous aggression of Japanese im- 
perialism and to secure the final defeat of the forces of Hitler.” 
New York Times, December 9, 1941, p. 37. 

Fven before the attack upon Hawaii, William Porter Witherow, 
newly elected president of the National Association of Manufactur- 
ers, made this pledge to the nation: “Industry will guard with all 
its energy the way of life which opens the way to all, gives hope to 
all and improvement to all. Under no circumstances will it pet 
mit the destruction of the heritage of freedom left to us by our 
parents. American industry realizes the task before it. It will 
gladly make what sacrifices are necessary. It will do the job with 
a speed and efficiency that will astonish the world. It will show 
that the spirit of freedom is the strongest power on earth; that 
no amount of slave labor can equal the voluntary cooperation of 
free men.” New York Times, December 7, 1941, section 1, p. 62. 


8 


a) The machinery of negotiation existing in any trade o1 
industry for dealing with questions concerning wages and con 
ditions of employment shall continue to operate. Matters in dis 
pute which cannot be settled by such machinery shall be re 
ferred to arbitration for a decision which will be binding on all 
parties, and no strike or lockout shall take place. In cases where 
the machinery of negotiation does not at present provide for 
reference to such arbitration, the parties shall have the option 
of making provision for such arbitration, failing which the 
matters in dispute shall be referred for decision to a National 
Arbitration Tribunal to be appointed by the Minister of Labow 
and National Service. The Minister shall take power to secure 
that the wages and conditions of employment settled by the 
machinery of negotiation or by arbitration shall be made bind 
ing on all employers and workers in the trade or industry 
concerned. 

(b) In any case not covered by the provisions of paragraph 
(a), any dispute concerning wages or conditions of employment 
shall be brought to the notice of the Minister of Labour and 
National Service by whom, if the matter is not otherwise dis 
posed of, it shall be referred within a definite time-limit to 
the National Arbitration Tribunal for decision, and no strike 
or lockout shall take place.® 


The proposals of the Joint Consultative Committee 
were accepted by the Minister of Labour who, after 
further consultation both with that Committee and 
with the larger National Joint Advisory Council, em 
bodied the proposals in an Order dated July 18, 1940." 
The Order is concerned not only with the elimination 
of strikes and lockouts, but also with the whole field 
of labor conditions. In addition to providing for the 
creation of a tripartite National Arbitration Tribunal 
to which disputes reported to the Minister of Labour 
and not otherwise settled by the ordinary processes of 
collective bargaining should be referred, it contains 
provisions for the observance of trade union terms 
and conditions of employment, for the registration 
of departures from working rules and practices so that 
they may be restored after the war, for the continued use 
of existing voluntary joint machinery, and for the es- 
tablishment of supplemental machinery which could be 





5. Twentieth Century Fund, Labor and National Defense 
(1941), p. 101; Edwin E. Witte, Government in Labor Disputes 
(1932), p. 319; Moses, Compulsory Arbitration in Great Britain 
during the War (}918), 26 Journal of Political Economy, 882; 
Commons & Andrews, Principles of Labor Legislation (1920), pp 
131-136. 


6. Twentieth Century Fund, op. cit. p. 101; Moses, op. cit. 
pp. 882-900. 


7. Witte, op. cit. p. 319, footnote 1, where it is also pointed 
out that the system of compulsory arbitration established by the 
Munitions of War Act of July, 1915 tended to undermine the in 
fluence of the more conservative national trade union leaders who 
endeavored faithfully to comply with the law, while irresponsible 
local leaders who disregarded its provisions gained the confidence 
of the workers through unauthorized strikes which nearly always 
accomplished their purpose. 


8. Sprecher, Industria] Disputes in Time of War and Peace 
(1941), 36 Ill. Law Review 290; Heneman, The French Superior 
Court of Arbitration (1939), 9 Brooklyn Law Review 33; Foenan 
der, Towards Industrial Peace in Australia (1939); Schoenfield, 
Industrial Relations Machinery in Democratic Foreign Countries 
(1939) , 49 Monthly Labor Review 1050, 1065-6; Twentieth Century 
Fund, op. cit. pp. 99, 101, 121. 


9. Conditions of Employment and National Arbitration Order 
(1940), explanatory memorandum; International Labour Office, 
War Time Developments in Government—Employer-Worker Col 
laboration (1941), pp. 21, 22. 


10. Conditions of Employment and National Arbitration Order 
(1940), dated July 18, 1940, S. R. & O. (1940), No. 1305. 
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sed in case any large disputes were not directly settled 
rough the voluntary arrangements. At the same time, 
1e Order makes it obligatory for employers to observe 
rms and conditions of employment not less favorable 
han the recognized terms or conditions in any trade 
r industry in any district. 


Again, it must be emphasized that this Order was 
lopted by the Minister of Labour only upon the 
oluntary consent, obtained in advance, of the repre- 
ntatives of labor and industry who drafted its con- 
nts, and not by any legislation or compulsion. 


It may be noted in passing that in actual practice the 
ormal processes of conciliation have been maintained 
ind the compulsory powers of the National Arbitration 
fribunal have been held wholly in the background. 
Up to August, 1941, there were only three cases of prose- 
ition of workers for engaging in strikes." 

During the period of America’s participation in the 
ist World War, there was no legislation for compulsory 
irbitration or limiting the right to strike, although the 
United States Chamber of Commerce, many large em- 
loyers’ associations, a large section of the press and 

ading public men advocated the prohibition of all 
trikes.'? Congress knew then what world experience 
has since demonstrated, that cooperation of labor cannot 


be gained by compulsion.'* Accordingly, no repressive 


egislation was adopted. The government was content 


to rely upon the voluntary collaboration of industry and 
labor to which it gave full aid and assistance.™ 


Prior to the declaration of war by the United States 
against Germany, Italy and Japan, there was a general 
feeling in the public mind that the President would not 
interfere with reasonable Congressional action to curb 
strikes in defense industries. However, since the declara- 
tion of war, the President seemingly has repudiated a 

11. International Labour Office, op. cit. pp. 21, 23. In suspend 

ng sentence in one of these cases, Sir Gerald Dodson, the Recorder 
f London, sitting at the Old Bailey stated: “So far as trade 
inionism is concerned, I do not suppose there is a man who is 
1i0t a lunatic who does not regard trade unionism as a part and 
1 very necessary and essential part of our Constitution today. It 
s one of the things that we are fighting for, our sons and our 
rothers, with all that we have and all that we hold ... This is 
he first or nearly the first prosecution of this kind, and partly 
for that reason I do not propose to inflict any penalty, but what 
ou have done is to do more harm to the trade unionism that you 
love than you can possibly dream of.” Ibid, p. 23 

12. Witte, The Government in Labor Disputes, p. 246 

13. Witte, op. cit. p. 247, has summarized the government's 
policy during the last war as follows 

“Instead of trying to strong-arm labor, the government treated 
{ as a partner in the conduct of the war, gave it representation on 
ill war boards, and instead of forbidding strikes appealed for 
peace in industry. When the Carpenters’ Union refused to submit 
i controversy affecting cantonment construction to arbitration, the 
President sent a scathing telegram to the Union president, but the 
only extended journey which President Wilson made until after 
the Armistice was to address the 1917 convention of the American 
Federation of Labor in praise of labor cooperation. The Fuel 
Administrator refused to deal with anthracite miners who went 
on strike in violation of an agreement and against the advice of 
their national officers, but granted them an increase when they 
returned to work. The Secretary of War ruled early that striking 
workers would not lose their draft exemption or deferred classi- 
fication, and the provost marshal later held that the ‘work-or-fight’ 
order (an executive decree very similar to the state compulsory- 
work laws) could not be used against the pickets. 
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Statutory approach to the problem and apparently has 
adopted the method pursued by President Wilson in 
the last World War and by Great Britain in this one 
to achieve the necessary result. 

On December 11, 1941, the Chief Executive formally 
requested that representatives of the two great labor 
federations and of industry meet with a moderator and 
an associate moderator representing the government, 
for the following purposes: 


The first and essential objective of the conference will be to 
reach a unanimous agreement to prevent the interruption of 
production by labor disputes during the period of the war. It 
is not expected that there will be any hesitation on the part 
of either labor or industry to accept this basic condition of the 
nation’s safety. 

The conferees doubtless will find it necessary to agree upon 
machinery by which these disputes may amicably and finally 
be settled. It is thought this machinery might include appropri- 
ate procedure for adjusting disputes, for mediation and for 
resort in defense industries to some tribunal whose decisions 
will be binding by agreement on all parties. But it is for the 
conferees to decide what form the machinery shall take so long 
only as an agreement is reached. Since the efficacy of that 
agreement will depend upon the voluntary cooperation of all 
concerned, emphasis is placed on the fact that it must report a 
unanimous accord. 

The agreement, it is pointed out, might include or be fol 
lowed by an agreement defining appropriate practices for both 
labor and management to secure maximum production for war 
needs. . 

In view of the gravity of the emergency now confronting this 
country, the President urges that the conferees reach a conclu 
sion at least upon the primary agreement preventing interrup 
tion to production and report to him within a very few days 
after convening.15 
There is no reason to doubt that a program will be 

evolved satisfactory to all parties. It will undoubtedly 
be predicated upon the principle that, for the duration 
of the war, parties to an industrial dispute must make 
a bona fide effort to settle their differences before and 
not after a strike is called. It will undoubtedly establish 


an adequate machinery to aid the parties in arriving at 


“The government’s program had the same purpose as that of 
the employing interests who clamored for the legal prohibition 
of strikes. It sought to accomplish this, not through repressive 
legislation, but through recognition of labor's rights and redress 
of its grievances. It placed great reliance upon agencies for con 
ciliation and settlement, and no less than thirteen new adjustment 
agencies were created.” 


14. On the recommendation of an advisory council, the Secre- 
tary of Labor created on January 28, 1918 a War Labor Conference 
Board. “Convinced that the success of principles formulated to 
guide war labor administration would be conditioned upon their 
acceptance by both capital and labor and that it was, therefore, 
essential that both parties should formulate them, the Secretary 
called upon the National Industrial Conference Board and the 
American Federation of Labor as representatives of employers and 
wage earners, respectively, to appoint representatives to this 
Board.” U.S. Bureau of Labor Statistics Bulletin No. 287 (1921), 
p. 10. Each group was asked to choose five representatives plus 
one representative from the public, the public representatives to 
act as chairmen on alternate days. The Board reported its unani 
mous recommendations to the President of the United States who 
adopted the same; Proclamation of the President, dated April 8, 
1918. U.S. Bureau of Labor Statistics Bulletin No. 287, p. 34. 


For a detailed history of the treatment of the problem by the 
United States Government in the last war, see Bing, War Time 
Strikes and Their Adjustment (1921); Watkins, Labor Problems 
and Labor Administration in the United States During the World 
War (1920); Gregg, The National War Labor Board (1919), 33 
Harv. L.R. 39. 


15. New York Times, December 12th, 1941, p. 29. 
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just settlement. This joint voluntary cooperative effort 
cannot and dare not fail. It must and will eliminate 
strikes in defense industries [his being so, no re 
pressive legislation of any kind is necessary at this time 
But even if the President had not intervened and 
Congress were required to act, it could not have gone 
beyond adopting the two propositions aforementioned, 
without endangering the very democratic pillars upon 
which this government rests and without destroying the 
very democratic processes which this government is 
pledged to defend. Denial by law of the right to strike, 
compulsory arbitration, are attributes of totalitarianism, 
would arouse the ire and 


and, if enacted into law, 


indignation of free labor instead of obtaining its 


voluntary cooperation. 

\t the coming conference, each of the interests repr¢ 
sented will be required to make constructive contribu- 
tions to the solution of the problem. On the part of em- 
ployers, there must be not only full compliance with the 
laws protecting labor, but a fuller acceptance of the 


processes of collective bargaining. Unfortunately, there 


are many employers in the United States in defense and 


other industries who still refuse to accept the principle 


of collective bargaining and who have been using the 


present emergency as a cloak to lend respectability to 


their refusal to grant their workers a living wage, fair 


conditions of employment and other reasonable 


demands.'*? On the part of organized labor, there must 


be a determination to settle all controversies in defense 


industries without strikes, and an acceptance of the 


responsibility not to demand unreasonable terms from 


their employe rs nor to engage in jurisdictional dispute S 


with rival organizations. On the part of government, 


there rests the responsibility not only to establish an 
experienced and impartial service for the settlement of 


such labor disputes as cannot be adjusted by direct 


negotiation between the parties, but also to avoid the 
possibility of a rise in the workers’ living costs and a 
decline in their real wages, and, by planned action, to 


preserve and adjust the production of consumer goods 


16. On December 16, 1941, officers of the American Federation 
of Labor and of all national and international unions affiliated 
Declaration 


therewith, assembled in Washingto 


of Policy which stated, among oth 


“While we reject repressive labo 


the preservation of the essential democratic 


Insist upon 
workers to 


cease work collectively as a last and final 


nevertheless 
pledge ourselves to forego the exercise of I ght during the 
war emergency and to prefer submission nding differences 
with employers to approved facilitic esses for voluntary 
mediation, conciliation and arbitr 


} 


“We most heartily endorse the ) ke’ policy voluntarily 
assumed by all divisions and cha er of labor as announced bv 
the executive council. Labor needs upon the right 
to strike, when to cease production o strike at the very heart 
of the nation. Labor will produce id mduce without inter 
ruption , 

“We commend the executive Y recommendation 
that there be created a War Labor ard nilar to that which 
functioned so successfully durit I ist rid War. We believe 

r th lidance of this 
that neither 
labor nor management should take adv: of such an agency 


the general principles then enun 
Board should be made the policy 


of the other's 


ry stoppage of 


to prosecute either’s advantages 
that industrial relations 


10) 


Ihe President’s approach is based upon war time 
collaboration between government, industry and labor 
Under it, the rights acquired by organized labor throug] 
the years by statute and by court decisions are preservec 
and remain inviolate; for the duration of the war, how 
ever, organized labor voluntarily foregoes its right 
to invoke them. 

Congressman Smith’s approach to the labor problen 
is based upon the premise that an employer can cd 
no wrong and that strikes called by a union are not 
generally bottomed on meritorious grievances. Even in 
such cases where the Congressman himself would admit 
that the union's cause is just, he would, in certain cit 
cumstances, deprive the union of the right to strike on 
picket; and, in those isolated instances where he would 
allow a strike, he would render it impotent by outlaw 
ing specified forms of conduct which have been declared 
to be within the allowable area of economic conflict by 
Congress, state legislatures and the courts 

Phat the Smith bill is predicated upon the destruction 
of the well-recognized rights of labor and not upon then 
preservation, becomes evident upon analyzing it. 

Sections 2 and 17 of the bill provide for two separate 
and distinct cooling-ofl periods. 

Section 2 makes it unlawful for any « mployer engaged 
in executing a defense contract to lock out his em 
ployees until after thirty days’ notice to the Secretary of 
Labor of his intention to do so and of the reasons for 
the intended lockout. It also makes it unlawtul fon the 
employees to strike such employer until after thirty days’ 
notice to the employer and the Secretary of Labor of 
intention to strike and of the reasons for the intended 
strike. 

The section does not make clear what this first cool 
ing-off period is for. It contains no requirement for 
mediation and conciliation by the United States Con 
Service 


ciliation Service, although it is likely that the 


would make an effort to settle the disput Probably, 
the National Defense Mediation Board created by Sec 


tion 12 could take jurisdiction before the United States 
work essential to adequate national defens¢ ve avoided and 
averted.”” New York Times, December 17, 1941, p 


17. This 


strikes and interruptions of production in both defense and non 


more than anvthing else has been the cause oO 
defense industries 


18 Ihe President has appointed Leon Henderson as Federal 
Price Administrato1 


Control bill 


There is now pending n Congress a Price 


19. There is no requirement in Section 2 t the 
must give notice to his employees or their representatives of his 
intention to lockout 


employe! 


20. It is possible that the cooling-off period provided for in Sec 


tion 2 is to be read in conjunction with the provisions of Section 3 
for the taking of a strike vote under the direction of the Secretary 
of Labor. 
ment of Section 

provide for an entirely different set of remedies from those pro 
vided for in Section 17 for violations of the second cooling-off 
period which is contained in that section. It would appear, there 
fore, that the first cooling-off period is largely incident to the 
absolute prohibition of strikes except by majority vote of the 
employees. 


Ihis view is supported by the provisions for enforce 


9 


which are contained in Section 7 and whicl 
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Conciliation Service exhausted its efforts at mediation 
luring the first cooling-off period. For, under Section 
13 the Chairman of the Board has a right to determine 
he Board’s jurisdiction and when it shall be invoked. 
It would seem, therefore, that the Board could attempt 
o adjust the dispute not only during the period pro- 
ided for in Section 2 but even before notice is given 
But if the United States Concilia 
Mediation 


inder that section 
tion Service and the National Defense 
Board both asserted jurisdiction** over the dispute at 
the same time there would result not only duplication 
f effort but a great deal of confusion as to the body 


before which the disputants are to appear. 


Section 11 declares the policy of the United States to 
ve “that labor disputes affecting the national defense 
should be settled fairly and without interruption or 


lelay in the production necessary fo1 the adequate 


defense of the nation” and establishes ‘‘additional facili- 
ies for the voluntary settlement of such disputes as 
cannot be settled expeditiously by collective bargaining 


and by existing conciliation and mediation procedures.” 


Section 12 creates the National Defense Mediation 
Board to supersede the present National Defense Media- 
tion Board. It is to be composed of an equal number of 
members representing employers and employees and a 
number of disinterested members representing the 
public. The total number of Board members is to be 
fixed by the President who may also designate alternate 
members. The chairman and vice chairman of the 
Board are to be designated by the President from the 


public representatives. 


Under Section 13, the chairman determines whether 
the Board shall take jurisdiction. However, jurisdiction 
is not confined to disputes involving persons engaged 
in fulfilling defense contracts (as is the case unde 
Section 2), but is broad enough to include any dispute 
Railway Labor Act), 


(not within the purview of the 


which the chairman determines “substantially affects 
the national defense and cannot be expeditiously ad- 
other conciliation 


justed by collective bargaining or 


and mediation procedures.” 
Section 14 provides that the Board, under direction 


of the chairman, shall make every reasonable effort to 


assist the parties to adjust and settle their disputes and 


enter into collective agreements. The Board may operate 
through panels, either all public or tri-partite, as the 


chairman may decide The chairman or the mediation 


2] This kind of 
under the bill 


lictional dispute is apparently all right 

22. Such a request is unenforceable except indirectly by in 
voking the cooling-off period provided for in Section 17. 

23. Section 19 aut 
attendance of part 
documents. Enforcement is by 
Federal Trade Commission Act 


zes the Board to issue subpoenas for the 
es and witnesses and for the production of 
application to the courts as in the 


g-off period may be tacked on to the first 


) 


cooling-off period provided for in Section 2 or to any part thereof. 


This second cov 
25. The balance of Section 17 provides the remedies for en- 


forcement of the cooling-off order made by the Board. These 
enforcement provisions, as well as those provided with respect 
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panel may request the parties to bargain collectively or 
to meet with representatives of the Board.?2 
Under Section 15, the chairman or the mediation 


panel of the 


soard is given authority to endeavor to 
induce the parties to the dispute voluntarily to submit 
their differences to arbitration if collective bargaining 
or mediation by the Board has failed. In this connection, 
it should be noted that neither the Board nor any 
subdivision thereof is given express authority to act as 
arbitrator. 

Under Section 16, if collective bargaining requested 
by the Board and its efforts at mediation fail and volun- 
tary arbitration is rejected by the disputants, the chair- 
man may authorize the panel to investigate the fssues 
involved in the dispute and to make findings of fact and 
to formulate recommendations which may contain 
appropriate retroactive provisions for the settlement of 
such dispute.?* Such panel may, in the discretion of the 
chairman, consist of an entirely different panel appointed 
to mediate the dispute or it may consist of the full Board. 
To effectuate this provision, the panel is authorized to 
confer with the parties to the dispute, conduct hearings 
and take testimony, and the Board is required to 
submit its findings and recommendations to the parties, 
and, in its discretion, to make them public. 

Section 17(A) empowers the Board, after taking 
jurisdiction, to issue an order requiring a further cool- 
ing-off period,** during which there shall be no strike or 
lockout. It may also require employers “to refrain or 
cease and desist from practices which change the situa- 
tion existing at the time the dispute arose or which, by 
changing an existing situation, led to the dispute, and 
which the Board shall deem prejudicial to the prompt 
settlement of the dispute.” 

Under Section 17 (B), the Board’s cooling-off order 
is limited to a maximum of sixty days, but expires in 
any event five days after the Board has issued its find- 
ings and recommendations.*> Although Section 17 does 
not expressly so provide, it may fairly be assumed that, 
upon the expiration of the second cooling-off period, 
the suspension of the right to strike is lifted.*° 

\ssuming the continuance of strikes in defense in- 
dustries and the desirability, therefore, of a cooling-off 
period in such industries, the bill is subject to criticism 
on the ground that the combined cooling-off periods 
provided for in Sections 2 and 17 are much too long. 

There is no valid reason why a simple bill could not 


to the cooling-off provisions of Section 2, are considered infra. 

26. Quacre, if the Board has assumed jurisdiction of a dispute 
prior to the giving of notice required by Section 2, would the first 
cooling-off period of thirty days provided for in Section 2 have to 
be tacked on to the second cooling-off period provided for in Sec 
tion 17? If so, would the additional thirty-day cooling-off period 
be used merely for the purpose of taking a strike vote or for the 
purpose of enabling the United States Conciliation Service to 
mediate the dispute after the Board itself has for sixty days been 
unsuccessful in doing so? If it is to be used merely for the pur- 
pose of taking a ballot of the workers in the plant, then why, if 
the vote is immediately taken and a strike is approved, should the 
workers be prohibited from striking for the balance of the thirty 
days? 








be framed to meet all of the issues involved and which 





would provide for: 





(1) A written notice of intention to strike to be 





given to the employer and to the Director of the United 





States Conciliation Service (similar notice of intention 





to lock out to be given to the workers and their repre- 
sentatives and the Director of the United States Concilia 






tion Service). 






(2) A cooling-off period of thirty days from the date 





of such notice, during which time there shall be no 





strikes or lockouts. No changes to be made in the 





status quo, during such period, except by voluntary 






agreement of the parties. 







(3) Immediately upon receipt of notice, the United 
States Conciliation Service shall attempt to mediate the 






dispute, and participation therein by the parties shall 





be mandatory. 







(4) If, within fourteen days after receiving notice, 





the United States Conciliation Service is unable to 






effectuate an adjustment, it shall immediately give notice 





of that fact to the National Defense Mediation Board 






(to be created). It shall also give full publicity to the 





original demands of the employer and the union and 





the differences between them after mediation 





(5) Upon receiving notice, the National Defense 





Mediation Board shall immediately attempt anew to 








mediate the labor dispute. If it is unable to effectuate 





an adjustment within two days before the expiration of 





the thirty-day waiting period, it shall give full publicity 





to its findings of fact and the recommendations which it 





made to the disputants. A copy of the report shall be 





sent to the President of the United States 





(6) Establishment of a procedure of voluntary arbitra 
tion within the cooling-off period by an entirely different 






machinery (to be created). 






(7) At the expiration of the cooling-off period, the 





President of the United States shall have the power 






either to order seizure and operation of the plant by 





the government or to extend the cooling-off period fon 





further periods not exceeding thirty days at a time, if, 





in his judgment, there is a likelihood that a further 





attempt at mediation by any other person or persons 





selected by him would be successful. If neither of thes« 






alternatives is invoked, the union shall be free to call 





a strike. 





(8) Creation of a Wage Board to function in situa 





tions where the government seizes and operates the 





plant. 





For declaring a lockout or calling a strike during the 





cooling-off period, or for refusing to participate in 





mediation, injunctive relief ought to be the only 
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remedy of enforcement against an offending party. 
But since the cooling-off period is not created either 
for the benefit of labor or the employer but solely in 
the public interest, the right to bring the action mani 
festly should be entrusted only to the Attorney General 
as the custodian of the public weal. To assure adequate 
opportunity to defend, the application for such relief 
should be made only in a court in the district in which 
the strike or lockout occurs. To avoid the complica 
tions resulting from the divergent views of state courts 
on the scope of labor injunctions, suit should be enter- 
tained only in the federal courts. Proper safeguards 
should be provided against the reestablishment of the 
judicial application of the rule of vicarious liability 
which Section 6 of the Norris-LaGuardia Act abolished, 
and the right of trial by jury should be preserved in 
contempt proceedings. 

Che proposal just advanced for the enforcement by 
injunction of the no-strike-lockout provision during the 
cooling-off period, differs materially from the injunctive 
provisions set forth in Sections 7 and 17 of the bill and 
indeed, the latter two sections are basically opposed to 
each other. 

1. Enforcement of Board orders under Section 17 is 
effected by suit for injunction brought at the request of 
the Board by the Attorney General of the United States 
in a federal district court. The application may be 
made in any district court where the person to whom 
the order is directed ‘“‘resides, transacts business or is 
found,” or in the District of Columbia (Section 17(B)) 
\ppeals from the district court may be taken to the 
Circuit Court of Appeals and by certiorari to the 
Supreme Court (Section 17(C)). The provisions of the 
Norris-LaGuardia Act*? are made inapplicable except 
in subsequent contempt proceedings (Section 17 (E)). 

rhe injunction proceedings contemplated in Section 
778 in connection with the first cooling-off period in 
Section 2 apparently permit the injunction suit to be 
maintained by employers and employees, and, possibly, 
by no one else. This section might also allow the suit 
to be brought either in a federal or state court and, if 
brought in the federal court, the provisions of the 
Norris-LaGuardia Act are made entirely inapplicable 

2. Under both Sections 7 and 17, the old rule against 
vicarious liability, repudiated by Section 6 of the 
Norris-LaGuardia Act?® is reestablished. As a matter of 
fact, Section 7 of the bill creates an even more drastic 
rule of vicarious liability. 

In case any individual®?® who violates any of the 
provisions of Section 2 is an officer or representative of 
a labor organization, “‘then on and after such violation 
and so long as such individual is an officer or represent- 


~ 





















yt 17 Stat. 70; 29 U.S. Code, sec 101 1932 

28. In addition to enforcement by injunction of the first 
cooling-off period Section 7 contains various other penalties whicl 
apply not only to Section 2 but also to Sections 3, 4, 5 and 6 of 
the bill and which are discussed infr: 

29. Section 6 of the Norris-LaGuardia Act provides: “No of 
ficer or member of any association or organization, and no asso 
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ciation or organization participating or interested in a labor dis 
pute, shall be held responsible or liable in any court of the 
United States for the unlawful acts of individual officers, members 


or agents, except upon clear proof of actual participation in, or 


actual authorization of, such acts, or of ratification of such acts 
after actual knowledge thereof.” (March 2%, 1982, c. 90. sec. 6; 
47 Stat. 71; 29 U.S. Code, sec. 106.) 
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itive of such labor organization, such labor organization 
shall . . . cease to have the status of a person participat 
ing in or interested in any labor dispute” for the pun 
poses of Section 4*! of the Norris-LaGuardia Act. 

This provision would deprive a labor union of its 
ights even though the prohibited conduct by its officer 
” representative was unauthorized or occurred in an 
isolated instance. The penalty is continued until the 
ficer or representative is removed from office. How- 
ver, removal of an officer or representative cannot be 
accomplished until charges are preferred against him, 
notice thereof is given him, an opportunity afforded him 
to be heard in defense, and a decision rendered by the 
[rial Board and approved by the membership. Yet, 
during all of this time, the status of the union under 
the Norris-LaGuardia Act remains suspended. 

Furthermore, a union may be required to oust, unde 
Section 7(E), competent, capable and honest leaders, 
ficials and representatives on trumped-up charges in 
der to regain its status under Section 4 of the Norris- 
LaGuardia Act. There is no warrant for any such an 
n terrorem provision. Where the union has not sanc- 
tioned an illegal strike, the remedy is to enjoin the 
persons responsible for its instigation and continuance. 

3. Section 7(A) apparently withdraws the procedural 
protection of trial by jury in contempt cases.*? 

4. Section 7(A) does not state the time during which 
the injunction order or decree shall remain effective. 
Section 7(D) does not state the time during which the 
loss of status continues. Under Section 7(E), a union is 
deprived of the protection of the Norris-LaGuardia Act 
so long as any of its officers or representatives who have 
violated the no-strike provision continue in office. 
of the bill are even more indefensible. 

Section 7 (B) subjects a union or any individual who 
has violated the no-strike provision of Section 2 to 
liability for damages to any person injured thereby. 


Chis introduces a new principle in the law of damages 


30. A person other than an individual who violates any of the 
provisions of Section 2 loses the status of a person participating 
in or interested in any labor dispute for the purposes of Section 
t of the Norris-LaGuardia Act 


31. Section 4 of the Norris-LaGuardia Act provides: “No court 
of the United States shall have jurisdiction to issue any restraining 
order or temporary or permanent injunction in any case involving 
or growing out of any labor dispute to prohibit any person or 
persons participating or interested in such dispute (as these terms 
are herein defined) from doing, whether singly or in concert, any 
of the following acts 


a) Ceasing or refusing to perform any work or to remain in 
any relation of employment; 


(b) Becoming or remaining a member of any labor organiza 
tion or of any employer organization, regardless of any such undet 
taking or promise as is described in section 3 of this Act; 


c) Paying or giving to, or withholding from, any person par 
licipating or interested in such labor dispute, any strike or un 
employment benefits or insurance, or other moneys or things of 
value; 


(d) By all lawful means aiding any person participating o1 
interested in any labor dispute who is being proceeded against 
in, or is prosecuting, any action or suit in any court of the United 
States or of any state; 


(e) Giving publicity to the existence of, or the facts involved 
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in strike situations and is obviously intended to add 
another load to break organized labor’s back. Cer- 
tainly, there is no justification for awarding damages to 
an employer for injuries sustained by him during the 
course of a strike which, in the absence of a national 
emergency, would be held to be legal in every jurisdic- 
tion in the United States. 

Section 7(C) deprives the strikers of employment o1 
other benefits under any act making appropriations for 
relief purposes or any unemployment compensation, or 
other benefits, under certain provisions of the Social 
Security Act. This declares for the policy that em- 
ployees shall “work or starve.” It is proposed to deprive 
an employee of his vested right in a fund to which his 
present employer and all of his past employers made 
regular contributions on his behalf. The penalty is 
further objectionable on the ground that relief laws 
and unemployment insurance statutes are not enacted 
merely for the benefit of workers. They have been 
recognized by our modern society as necessary to cure 
some of our social ills. They should not be withdrawn 
from anybody. No attempt is made in the bill to impose 
any similar penalty for any illegal lockout. Indeed, this 
could not be done short of providing for confiscation 
of the employer's plant. 

Section 7 (C), (D) and (E) provide that the National 
Labor Relations Act shall not apply to persons or 
unions who violate Section 2 or to unions which retain 
officers and agents who participate in the violations of 
Section 2. This means that not only are the workers 
to be enjoined from striking during the cooling-off 
period, but the employer is to be free to hire labor spies, 
set up company unions for the workers hired to fill the 
place of the strikers, and to engage in all of the anti- 
union activities which the National Labor Relations 
Act condemned as the cause for industrial unrest. 

Section 7(E) relieves an employer of any obligation to 
bargain with a union, which continues as an officer or 





in, any labor dispute, whether by advertising, speaking, patrolling, 
or by any other method not involving fraud or violence; 

(f) Assembling peaceably to act or to organize to act in promo 
tion of their interests in a labor dispute; 


(g) Advising or notifying any person of an intention to do 
any of the acts heretofore specified; 

(h) Agreeing with other persons to do or not to do any of 
the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or inducing without 
fraud or violence the acts heretofore specified, regardless of any 
such undertaking or promise as is described in section 3 of this 
Act.” (March 23, 1932, c. 90, sec. 4; 47 Stat. 70; 29 U.S. Code, sec 
104). 


32. The provisions of Section 7(D) and (E) really make 
no sense at all, because under Section 7(A) if the action for in 
junction is brought in a federal district court to enjoin violations 
of Section 2, the protection of the Norris-LaGuardia Act in its 
entirety is denied to the union. If, however, Section 7(D) and (E) 
are intended to have any meaning, then Section 7 (A) is pure non 
sense because obviously its very intention is defeated by the limita 
tion contained in subdivisions (D) and (E). 


If Section 7 (A) means what it says, then (unlike under Section 
17) any person cited for contempt for violation of an injunction 
order or decree rendered thereunder would not be entitled to a 
trial by jury. If meaning is given to Section 7(D) and (E), then 
any person enjoined has the right to a trial by jury. 
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representative any person who violated Section 2 in a 
dispute with another employer, on the theory that such 
union has bee n deprived of the status of a labor organiza 
tion under the National Labor Relations Act 

Subdivisions (D) and (E) of Section 7 are utterly 
inconsistent not only with the purposes of the National 
Labor Relations Act but also with the provisions set 
forth in Sections 11—17 relating to the National De 
fense Mediation Board. For there, the Board is given 
a mandate to seek to have the parties to th dispute 
work out their differences by continuing to bargain 
collectively. Here, such action is made impossible 

All of the provisions in Section 7 relating to enforce 
ment and penalties for violation of Section 2 are also 
applicable to violations of Sections 3, 4, 5 and 6 of the 
bill which impose restrictions upon the rights of labor 
unions and. their members far bevond any cooling-ofl 
period. 

Section 3 provides that it shall be unlawful for the 
employees of a person engaged in fulfilling a defense 
contract to strike until after the Secretary of Labor (to 
whom notice of intention to strike must be given unde1 
Section 2) has certified the result of a secret ballot, taken 
under the direction of the United States Conciliation 
Service, of the employees employed at the plant on 
plants or other place or places of employment or in the 
bargaining unit or units with respect to which the 
notice under Section 2 applies The request for such 
ballot must be made by the employees or their repre 
sentatives for the purpose of determining whether such 


employees favor or oppose the proposed strike. Although 


Section 3 does not expressly so provide, it does imply that 


any strike which is not approved by a majority of the 


employces by secret ballot is unlawful 
It will be noted that Section 3 involves an entirely 


different theory from that contained in Sections 2 and 17 


of the bill. The latter two sections provide for a cooling 


off period. Section 3 is a radical limitation upon the 
rights of labor unions without regard to any notion of 


cooling-off. It is objectionable in many respects 


l. The entire theory of collective bargaining rests 


upon the basis that employees have the right to act 


through representatives of their own choosing. There 
is no more reason fon requiring authorization of a 


particular act of these representatives than there is fon 


88. The bill contains no correl 
rights of employers to lock out t 
many corporations the management 
from the ownership of the stock 
Modern Corporation in Private Property (1932), Cl 
National Economic Committee, Monograph Nos. 11 
34. The definition of employer is the is tl 
tional Labor Relations Act | 
person acting in the interest of a1 plover rectly or in 
directly. . . .” 49 Stat. 449 (193 term ‘person 
includes one or more individuals rtne1 tions, corpo 


ncludes 


rations, legal representatives, trustee trustee nkruptcy o1 
receivers.” 49 Stat. 449 (1935 emplove! 
is probably broad enough to cover tl tuation where the em 
plover is a member of a trade associati¢ to W h he has dele 
gated the power to bargain collectively r him he National 
Labor Relations Board has established the rule that, in such a 


case, the trade association constitut and all of the 


requiring authorization by his constituents for a partic 
ular act of a Congressman. 

2. Section 3 raises a host of administrative difh 
culties, one of which is to postpone indefinitely the 
right to strike. 

It confines the voting to the employees ot a particu 
lar employer.** Even many subsidiary but vital ques 
tions remain. 

What standards are to be applied to determine the 
plant or plants or unit or units within which the strike 
vote shall be taken, and who shall determine them? 
Suppose the powel house employees of an industrial 
plant decide to strike, but the production workers, who 
are far more numerous, decline to do so. Who is to 
decide which workers shall participate in the strike vote? 

Is the Secretary of Labor or the United States Con 
ciliation Service to decide this question, as well as the 
question of what constitutes a proper unit for voting 
purposes? Obviously, it would be unfortunate to have 
one set of rulings made by either the Secretary of Labor 
or the United States Conciliation Service on these ques 
tions, and another set of rulings made by the National 
Labor Relations Board. 

Moreover, neither the Secretary of Labor nor the 
United States Conciliation Service has had experience 
with this type of problem and is not equipped with 


personnel or facilities for handling it. The experience 


of the National Labor Relations Board has demon 
strated that where there are any substantial issues as to 
the appropriate unit, a period of at least a month and 
usually longer goes by before a determination can be 
made. It is ridiculous to assume that the Secretary of 
Labor or the Conciliation Service can do the job mor« 
quickly. 


hus, it is possible that the thirty-day cooling-off 


period provided for in Section 2 would come to an end 
without the strike vote provided for in Section 3 ever 
having been taken. Since Section 3 prohibits a strike 


until after certification by the Secretary of Labor of the 


result of the election, and since all of the problems 


mentioned above might arise in connection with a dis 


pute, and their solution take many months to dete 
mine, may not the right to strike be, in fact, suspended 
for much longer than the thirty-day period provided 
°° 


in Section 


employees of the various members of the trade associ are to 
1€ regarded as emplovees of the trade association See, e.g. Mat 
ter of Shipowners Assn. of the Pacific Coast NLRB 1002 (1938 

Matter of Stevens Coal Co., 19 NLRB 98 (1940); Matter of Na 
tional Dress Manufacturers’ Assn., 28 NLRB No. 65 (1940 Would 
the same rule be applied? Moreover, it is not clear wh: he rule 
of the Labor Board is at present. See International Juridical Asso 
ciation Bulletin November, 1941 Harvard La Review De 
cember, 194] 


It might be assumed from a reading of Sec 
{ t 


majority of e employees in a unit or plant of 


gaged in fulfilling a detense contract votes in tavor 
workers in the unit or plant would have the unqualifie 
strike after the cooling-off period provided for 1 Section 1 
| 1 above, the National Defense Mediation 
Board may take jurisdiction and tack on another cooling-ofl 


period of sixty days 


j 


this 1s not so As notec 
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}. The most basic objection to Section 3 is that, by 
mditioning the right to strike upon a majority vote 
{ the employees of a particular employer, it completely 
isregards the basic fact that the interests of labor ex- 
nd beyond any particular plant or the employees of 
ny particular plant 
For many years, organized labor sought recognition 
{ the principle that economic organization is not based 
n the single shop and that standards established by 
lective bargaining cannot be maintained unless they 
revail in the industry generally and not merely in some 
ngle plant. Recognition finally came. In many jurisdic- 
ons it is now well-established law that a union has the 
ight to call a strike against an employer even though 
one of its members are employed by him. The ration- 


le for the rule was first stated in American Steel 


yundries vy. Tri-City Central Trades Council*® as 
llows: 

To render this combination at all effective, employees must 
make their combination extend beyond one shop. It is helpful 
to have as many as may be in the same trade in the same com 
munity united, because in the competition between employers 
they are bound to be affected by the standard of wages of their 
trade in the neighborhood. Therefore, they may use all lawful 
propaganda to enlarge their membership and especially among 
those whose labor at lower wages will injure their whole guild.37 


rhe right of a union to solicit a strike by peaceful 
icketing of a plant in which no strike exists, is given 
statutory protection in the Norris-LaGuardia Act and 
many of the anti-injunction statutes modelled upon it.** 
Even without this protection, this right is now recognized 
as being guaranteed by the constitution of the United 
States.°? 

Ihere is no doubt that, in a period of national emer- 
vency, Congress may constitutionally ban all strikes 
luring a reasonable cooling-off period. But that con- 
titutional question is quite different from the one 


presented by Section 3. If strikes are allowed generally, 








6. 257 U.S. 184, 209 192] 

37. In Exchange Bakery and Restaurant Inc. v. Rifkin, 245 
N.Y. 260, 263, 157 N.E. 130 (1927 the Court of Appeals of New 
York declared The purpose of a labor union to improve the 
onditions under which their members do their work; to increase 
heir wages; to assist n other ways, may justify what would 
otherwise be a wrong. S uld an effort to increase its numbers 
ind to unionize an entire trade or business. It may be as interested 
n the wages of those members, or in the conditions under 
vhich they work as it S n members because of the influence of 
one upon the other. All engaged in a trade are affected by the pre 
vailing rate of wages. All, by the principle of collective bargaining. 
Economic organization today is not based on the single shop. 
Unions believe that wages may be increased, collective bargaining 


maintained only if uniot 

factory, but generally. That they may prevail, it may call a strike 

ind picket the premises of an employer with the intent of induc 
} 


conditions prevail not in some single 


ng him to employ only union labor. And it may adopt either 
method separately. Picketing without a strike is no more unlawful 
than a strike without picketing. Both are based upon a lawful 
purpose. Resulting injury is incidental and must be endured.” 

See Apex Hosiery Co. v. Leader, 310 U.S. 469, 503-4 1940 
where the United States Supreme Court stated: “Since, in order to 
render a labor combi on effective it must eliminate the compe 
tition from non-union made goods, an elimination of price compe 
ition based on differences in labor standards is the objective of 
iny national labor organization gut this effect on competition 
has not been considered to be the kind of curtailment of price 
competition prohibit by the Sherman Act 
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there is no constitutional justification to prohibit them 
in such instances where a majority of the employees ol 
a particular employer do not vote in favor thereof. 

Obviously, if a union has the right to solicit a strike 
of a plant in which none of its members are employed, 
then, a fortiori, there would be no justification for 
limiting the right of a minority of the employees of a 
plant to strike for redress of its grievances.*° 

The same basic objection applies to Section 6 which 
outlaws sympathetic strikes, secondary picketing, boy 
cotts and strikes in jurisdictional disputes, and to Se¢ 
tion 5(C) which makes it unlawful for anyone, other 
than an actual employee of a person engaged in fulfill 
ing a defense contract, to picket such person's plant in 
order to induce employees to strike, albeit such picket- 
ing is peaceful and is not accompanied by force, violence, 
fraud or the threat thereof. 


Ihe effect of Sections 3, 5(C) and 6 is to give a 


restrictive meaning to the term “labor dispute’*! and 
to confine it exclusively to a situation where there is 
a controversy between an employer and a majority ol 
his actual employees. This new meaning would 
effectively blot out much of the legislation and court 
decisions which are favorable to organized labor. It 
would do more than reintroduce the harsh doctrine of 
Duplex Printing Press Co. v. Deering.*? It would 
deprive a labor union and its membership of the right 
to participate in or make effective any strike of its mem 
bers, even though the strike was properly called under 
Sections 2 and 3. If a union rendered any assistance 
prohibited by Sections 5(C) and 6, it would become 
subject to all of the penalties of Section 7 and might 
even lose its status as a labor organization in its relations 
with all other employers. 

Such a result is staggering. It contains enough 


dynamite to destroy the entire trade union movement. 





38. The statutes are collected in Teller, Labor Disputes in 
Collective Bargaining (1940), Section 434. 

39. American Federation of Labor v. Swing, 312 U.S. 321 
(1941); Milk Drivers’ Union v. Meadowmoor Dairies, 312 U.S. 
287 (1941). 

10. See Bayonne Textile Corp. v. American Federation of 
Silk Workers, 116 N. J. Eq. 146, 172 A. 551 (1934). 

11. Under the Norris-LaGuardia Act, Section 13, subdivision c, 
the term “labor dispute” includes “any controversy concerning 
terms or conditions of employment, or concerning the association 
or representation of persons in negotiating, fixing, maintaining, 
changing, or seeking to arrange terms or conditions of employment, 
regardless of whether or not the disputants stand in the proximate 
relation of employer and employee.” See also New York Civil 
Practice Act, Section 876-a, subdivision 10 (c). 


12. 254 U.S. 443 (1921). The definition of a labor dispute 
contained in Section 20 of the Clayton Act had been limited by 
the Duplex case and by Bedford Cut Stone Co. v. Journeymen 
Stone Cutters’ Association, 274 U.S. 37 (1927), to a situation where 
the labor disputants stood in the proximate relation of employer 
and employee. The Norris-LaGuardia Act repudiated this rule 


In United States vs Hutcheson, 312 U.S. 219, 61 Sup. Ct. 
163, 85 L. ed. 422, 427 (1941), the court held: “The Norris 
LaGuardia Act was a disapproval of Duplex Printing Press Co. v 
Deering and Bedford Cut Stone Co. v. Journeymen Stone Cutters’ 
Association, as the authoritative interpretation of Section 20 of 
the Clayton Act, for Congress now placed its own meaning upon 
that section. The Norris-LaGuardia Act reasserted the original 






















Section 6 outlaws sympathetic strikes, secondary 
picketing, boycotts and strikes in jurisdictional disputes. 
These prohibitions are not merely for the benefit of an 
employer engaged in fulfilling a defense contract, but 
extend as well to aid every other employer, if such 
activities would induce or require an employer engaged 
in defense production to organize or deal with or comply 
with the demands of any labor union. 


The activities and objectives banned by Section 6 are 
now recognized as legal in many jurisdictions.** They 
are protected by constitutional guarantees.** It is now 
proposed to make both the means and ends aforestated 
unlawful. This constitutes a serious incursion into the 
rights of organized labor and would unquestionably 
result in destroying the effectiveness and usefulness of 
labor unions. 


Note the inherent fallacy in Section 6. The rule is 
well established that a labor union commits no wrong 
if the means which it employs and the ends which 
it seeks are legal. The bill itself recognizes that the means 
prohibited by Section 6 are not per se unlawful, since 
their use is restricted only when employed for the 
purpose of inducing or compelling specified action by 
an employer engaged in defense production. Hence, 
the illegality must reside in the end sought by those who 
engage in the prohibited acts. Yet, the end may be 
entirely lawful. Suppose a strike is called by a union 
against an employer engaged in defense production 


after full compliance with Sections 2 and 3. 


Suppose, 
further, that the purpose of the strike is to obtain a 
reasonable increase of wages. Under any interpretation 
of the bill, this objective is lawful. But under Section 
6, if other members of the same union, employed by 
another employer who is not engaged in defense produc- 
tion, refuse to work on the goods of the struck employer 
until the demands of the strikers are granted, their 
objective which is the same as that of the strikers is 
declared to be unlawful. Stripped of its legal and 
technical verbiage, the bill declares for a rule that a 
strike pursued by lawful means for a lawful end should 
be made illegal. This violates every fundamental con- 
cept of the law of industrial relations. 


It must be admitted that strikes caused by jurisdic- 


purpose of the Clayton Act by infusing into it the immunized 
trade union activities as redefined by the later Act. In this light, 
Section 20 removes all such allowable conduct from the taint of 
being a ‘violation of any law of the United States’ including the 
Sherman Law.” 


The activities banned by Section 5(C) are now constitutionally 
protected under the Swing and Meadowmoor cases, op. cit. supra, 
n. 39. The Supreme Court held in the Swing case: “A state cannot 
exclude workingmen from peacefully exercising the right of free 
communication by drawing the circle of economic competition be- 
tween employers and workers so small as to contain only an em 
ployer and those directly employed by him. The interdependence 
of economic interest of all engaged in the same industry has be- 
come a commonplace. The right of free communication cannot 
therefore be mutilated by denying it to workers, in a dispute 
with an employer, even though they are not in his employ. . . 
‘Members of a union might, without special statutory authoriza 
tion by a State, make known the facts of a labor dispute, for free 
dom of speech is guaranteed by the Federal Constitution.’ Senn 
v. Tile Layers Protective Union, 301 U.S. 468, 478.” (p. 326) 
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tional disputes between unions within the same federa 
tion, or because of rivalry of competing unions whic! 
belong to different federations, have plagued legitimat 
employers and have aroused public indignation. Or 
ganized labor should have shouldered the responsibil 
ity of solving this problem. Much of it would have been 
eliminated if there had been one federation instead of 
two. Unification of both may be in the offing. In any 
event, the present war has brought about the realiza 
tion, by at least one of the federations, that rivalry in 
organizational and jurisdictional conflicts has no plac 
in an emergency such as we are faced with today.* It 


has pledged itself to a policy of no-strike for any cause.‘ 


But even if legislation were required, it would have 
to be directed, not towards outlawing activities in 
furtherance of the jurisdictional dispute (for the disput 
will continue to exist whether or not the activities are 
banned), but towards adopting a formula based upon 
proper standards and administered by a proper ma 
chinery which would do equity and justice to the com 
peting parties. 


Section 5(A) outlaws the use of force or violence o1 
threats thereof during a strike. Section 5(B) makes it 
unlawful for anybody, for the purpose of inducing any 
person to work or abstain from working, to watch o1 
beset a house or place where such person resides or the 
approach thereto. 

All of this conduct is unlawful in every jurisdiction* 
and is punishable under the criminal laws of each state. 
In addition, an offending party could be enjoined in a 
court of equity and would be liable for damages in a 
civil action. Of course, nothing can be said in favor of 
violent conduct, and insofar as “watching and besetting’ 
involves intimidation, such conduct is equally repre 
hensible. Apparently, the only point in these subdivi 
sions is to invoke the harsh enforcement provisions of 
Section 7 against an offending party. This is unfair and 
unsound. 


Moreover, these subdivisions may be construed to 
limit the number of pickets at a struck plant to less than 
the number actually required, and to stop any person 
from peacefully discussing anything in connection with 





43. See, e.g. National Protective Association v. Cumming, 17! 
N.Y. 315, 63 N.E. 369 (1902); Bossert v. Dhuy, 221 N.Y. 342, 117 
N.E. 582 (1917); Goldfinger v. Feintuch, 276 N.Y. 281, 11 N.F 
(2d) 910 (1937); Kimbel v. Lumber Union, 189 Wash. 416, 65 P 
(2d) 1066 (1937); Greenfield v. Central Labor Council, 104 Ore 
236, 192 P. 783 (1920); Kingston Trap Rock v. International, 129 
N.J. Eq. 570, 19A. (2d) 661 (1941) and cases therein cited 


Section 4 of the Norris-LaGuardia Act recognizes these rights 
and the federal courts have given effect to this section, not only 
by refusing to enjoin such conduct (Levering & Garrigues Co. \ 
Morrin, 71 F. (2d) 284, cert. denied, 293 U.S. 595 (1934); Wilson 
& Co. v. Birl, 105 F. (2d) 948 (1939)), but also by protecting such 
conduct against criminal prosecution (U.S. v. Hutcheson, $12 
U.S. 219 (1941)). 


44. American Federation of Labor v. Swing, op. cit. supra 
n. 39 


45. “We regret sincerely and are deeply concerned with the 
destructive rivalry in organization that has beset the American 
labor field for the past few years. We hold all such rivalries and 


AMERICAN BAR ASSOCIATION JOURNAI 





REPRESSIVE LABOR LEGISLATION 


strike with any of the strikers at or near their homes. 
such construction would deprive organized labor of its 
resent rights and would run counter to fundamental 


mstitutional guarantees.** 


Section 4 would make it illegal for a union and an 
nployer engaged in fulfilling a defense contract to 
nter into an agreement containing provisions for a 
losed shop, a union shop, a preferential union shop, 
r for the maintenance of union membership. Exception 
made only in the case where a collective agreement 
mtaining such provisions has been made in compliance 
ith the National Labor Relations Act or where such 
contract, upon its expiration, is hereafter renewed. 
Section 4 has no relation whatsoever to the idea of 
oling-off. Whatever justification there may be for 
rohibiting strikes for a closed shop in defense in- 
ustries during the present emergency, there is none for 
prohibiting voluntary agreements for a closed shop on 
iny of the variations thereof. Yet, this is precisely what 
Section 4 proposes to do. The validity of closed shop 
wreements, voluntarily entered into through collective 
argaining, was well recognized at common law.*® 
Exceptions were made in a minority of jurisdictions if 
he agreement covered the entire industry or required 
the discharge of regular employees The role of closed 
shop agreements in American industrial relations was 
ully explored during the debates before Congress and 
its Committees when enactment of the National Labor 
Relations Act was being considered. The Act expressly 
permits the making of a closed shop contract between 
1 union and an employer,*' including employer asso- 
ciations representing all of the employers in an in- 
lustry.°? "The Supreme Court has recently held it to be 
in unfair labor practice under the Act for an employer 


urisdictional conflicts have no place in an emergency such as 
faces America and the world today. We, therefore, renew our offer 
for unity in the labor movement and for the common defense of 
ur nation against mortal danger. We hope our call to this end 
may not be in vain Declaration of Policy adopted December 
6, 1941 by the American Federation of Labor. New York Times 
December 17, 1941, p. 22 


16 Declaration of policy adopted December 16, 1941 by the 
\merican Federation of Labor, op. cit 


17. Even in such a liberal jurisdiction as New York, such ac 
ivities are clearly prohibited. Exchange Bakery and Restaurant 
Inc. v. Rifkin, 245 N.Y. 260, 263-4, 269, 157 N.E. 180 (1927) ; 
Nann v. Raimist, 255 N.Y. 307, 314, 174 N.E. 690, 698 (1931); 
Busch Jewelry Co. v. United Retail Employees’ Union, 281 N.Y. 
150, 22 N.E. (2d) 320 (1939) 

Alabama, 310 U.S. 88 
1940). 


18. Note 39 supra. See also Thornhill 
1940); Carlson v. California, 310 U.S. 106 


19. Some of the cases are: Gasoway v. Borderland Coal Corp.. 
278 F. 56 (1921 Meiers v. Speers, 96 Ark. 618, 132 S.W. 988 
1910); Pierce v. Stablemen’s Union, 156 Calif. 70, 103 P. 324 
1909) ; Denver Local Union v. Perry Truck Lines, 101 P. (2d) 
136 (Col. 1940); Cohn & Roth Electric Co. v. Bricklayers Union, 
2 Conn. 161, 101 A. 659 (1917); Jettondekle Lumber Co. v. 
Matther, 53 Fla. 969, 43 So. 590 (1907); Kemp v. Division No. 
241, 255 Ill. 218, 99 N.E. 389 (1912); Scofes v. Helmar, 205 Ind. 
96, 187 N.E. 662 (1933); Service Wood Heel Co. v. Mackesy, 2993 
Mass. 183, 199 N.E. 400 (1936); Grant Construction Co. v. St 
Paul Building Trades Council, 186 Minn. 167, 161 N.W. 520, 
1055 (1924) ; State v. Employers of Labor, 102 Neb. 768, 169 N.W. 
17 (1918); Bayonne Textile Corporation v. American Federation 
f Silk Workers, 116 N.J. Eq. 146, 172 A. 551 (1934); National 
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to bind his employees not to request a closed shop con- 
tract.°* The function of such contract is to implement 
and protect collective bargaining. Courts now rec- 
ognize that a labor organization can be effective only 
if it eliminates the competition of unorganized labor 
which constitutes a constant threat to the continuance 
of the labor organization itself, the preservation of its 
gains, the labor standards established for its members 
and the achievement of further economic advances." 


It may be that for the duration of the war, labor ought 


to forego the exercise of its right to strike for a closed 
shop. It did so in the last World War. There is evidence 


55 


that it will do so in the present situation.** 


But none of 
the considerations which prompt such action justify 
outlawing a closed shop agreement which can be volun- 
tarily made. 


Section 1(A) and Sections 8, 9 and 10 of the bill are 
outright amendments to the National Labor Relations 
Act. 

They have nothing to do directly with defense con- 
tracts. They apply to all unions and their members 
irrespective of the industries in which they function. 

Section 1(A) proposes to deny to a labor union the 
status of a labor organization under the National Labor 
Relations Act if it “knowingly or negligently” permits 
any office in the union, whether elective or appointive, 
to be held by a person who has been convicted of a 
felony involving moral turpitude or who is a member 
of the Communist Party, Young Communist League, 
the German-American Bund or the Kyffhauserbund. 


The National Labor Relations Act was enacted for 
the express purpose of fostering collective bargaining 
and of eliminating the causes of industrial unrest, by 


Protective Association v. Cumming, 170 N.Y. 315, 63 N.E. 369 
(1902) ; Williams v. Quill, 277 N.Y. 1, 12 N.E. (2d) 547 (1938); 
LaFrance Co. v. Electrical Workers, 108 Ohio St. 61, 140 N.E. 
899 (1923); Ruddy v. United Mine Workers, 41 Okl. 621, 139 P. 
126 (1914); Greenfield v. Central Labor Council, 104 Ore. 236, 
192 P. 783 (1920); Kirmse v. Adler, 311 Pa. 78, 88, 166 A. 566 
(1933) ; San Angelo v. Amalgamated Meat Cutters, 139 S.W. (2d) 
843 (Tex. 1940); Marvel Baking Co. v. Teamsters Union, 105 
Wash. 297, 105 P. (2d) 46 (1940); David Adler & Sons Co. v. 
Maglio, 200 Wis. 153, 228 N.W. 123 (1929). 


50. See, e.g. Sarrous v. Noures, 15 Del. Ch. 391, 138 A. 607 
(1927); Clarkson v. Laiblan, 202 Mo. App. 682, 276 S.W. 1029 
(1918); White Mountain Freezer Co. v. Murphy, 78 N.H. 398, 
101 A. 357 (1917); Erdman v. Mitchell, 207 Pa. 79, 56 Atl. 932 
(1908) , which appears to have been overruled by Kirmse v. Adler, 
311 Pa. 78, 88, 166 A. 566 (1933). 


51. “That nothing in this Act . . . shall preclude an employe: 
from making an agreement with a labor organization (not estab- 
lished, maintained, or assisted by any action defined in this Act 
as an unfair labor practice) to require as a condition of employ 
ment membership therein, if such labor organization is the repre 
sentative of the employees as provided (in the Act) .” 49 Stat. 449 
(1935) sec. 8 (3). 


52. See, e.g., Matter of Stevens Coal Co., 19 N.L.R.B. 98 (1940) 
and cases cited therein. 


53. National Licorice Co. v. N.L.R.B., 309 U.S. 350, 360 (1941). 
54. See n. 36 and n. 37 supra. 


55. Declaration of Policy adopted December 16, 1941, by the 
American Federation of Labor. New York Times, December 17, 
1941, p. 22. 
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prohibiting unfair labor practices on the part of em- 


] 


ployers. “The Act was not intended to regulate the busi 


nesses either of employers or of trade unions. There is 
no more valid reason for a law, so designed and so 
enacted, to place restrictions on the right to hold office 
in a labor union than for any law to impose the same 
member 


limitation on private corporations (stock o1 


ship) o1 other forms of private business 


It may be argued that the declared public policy of 
our country should require that a person who has once 
been convicted of a felony involving moral turpitude 
should be denied forever the privilege of working or of 


carrying on a business or of holding office in any private 


oO! public enterprise. It may similarly be argued that 


the same policy should apply to all persons who are 


members of subversive organizations. These are con- 


troversial questions and they need not be resolved at 
however. that until such a 


this time. The point is, 


policy is declared by Congress, and the organizations 
named in Section 1(A) are outlawed, no segment of our 
population should be singled out for the special treat 


ment now propose d. 


The provision denying a labor union status, if it 
continues in office a person who has been convicted of a 
felony involving moral turpitude, has superficial plausi- 
bility, but cannot stand close analysis. What constitutes 
moral turpitude depends sometimes upon the laws of 
a particular state and sometimes upon the views of a 
judge. An innocent game of 


particular penny-ante, 


played by organizers of a union after a day’s work, may 
constitute a felony involving moral turpitude under 
existing state statutes, or may be made such a felony 


under statutes which might hereafter be adopted to 


impede union organization and, indeed, to implement 
Section I(A). 


When all of this has been said, nothing more has been 


ventured than the view that amendment of the National 


} 


Labor Relations Act in the respects noted is unsound. 


It does not mean that labor organization and all forms 
of business and non-profit enterprise should not them 


selves regulate their own affairs. The constitution and 


by-laws of many unions now provide that members of 
the Communist Party, the German-American Bund, o1 


similar organizations, shall not hold office. It may well 


be that the constitutions and by-laws of stock and 


membership corporations ought to adopt similar regula 


56. The International Lax Garment Workers’ Union intro 
duced at the 60th annual convention of the American Federation 
of Labor, the following resolution Be resolved 

(1) That the American Federation of Labor 
ecutive Council, or any othe t 
power to order the removal by any national or it national union 
or federal local affiliated wit! 
victed for any offense which, i | isive judgment of the 


through its Ex 
have summary 

persons con 
Executive Council, involves moral turpitu or convicted of using 
their official positions in their unions for rsonal gain, in all 
cases where such national or international unions or federal locals 
have failed to do so; 


2) That all constitutions of national an 


and of federal locals affiliated with the AFL, contain appropriate 


international unions 


Is 


tions. How many of them now exclude known Fascists 
from holding office? 

An effective argument can be made that labor unions 
should voluntarily exclude from office persons who we 
convicted of certain types of crime. The same argument 
can be made with respect to private enterprise. The 
constitutions of many labor unions now contain such 
provisions. There is evidence that organized labor is 
thinking seriously of a constructive approach to this 
whole problem.®® It is clear that the solution must 
come from within the labor movement. It cannot be 
legislated from without. 

Che provisions of Section 1(A) are objectionable in 
another respect. They would turn Labor Board hearings 
into shambles. As is well known, those proceedings art 
already so time-consuming as to be of limited value to 
labor. If there were added to the functions of the Board 
the additional duties involved in determining whethe 
an officer is a Communist or Bundist and whether this 
fact was or should have been known to the union, 
Labor Board cases would take on the appearance of a 
combination of industrial and immigration proceedings 
and would go on indefinitely. Moreover, as is well 
known, the organizations named in Section 1(A) do not 
Nobody 


knows who belongs to them. Membership is held unde: 


exist openly; they function underground 
an assumed name. Such a condition in itself is sufficient 
to defeat the purposes of the provisions of Section 1(A 
and to render that section incapable of enforcement. 
Sections 8, 9 and 10 deny status under the National 
Labor Relations Act to labor organizations which fail 
to file with it, within thirty days and annually there 


after, certain information which must include, inte? 
alia, the names and titles of its officers, the companies 
with which the local union deals (whatever that may 
mean), the initiation fees, annual dues and assessments 
charged each member, the date and method of election 
of officers and the vote recorded for and against each 
candidate, and the date of the last detailed financial 
statement furnished all members and the method of 
publicizing the same. 

None of this information is of any concern to the 
National Labor Relations Board. 


the Board's ability to administer the provisions of th 


It adds nothing to 


Labor Relations Act. It is to be presumed that all of 
the information requested to be filed will become part 


of the public records. The only purpose it would serv 


provisions for adequate disciplinary action against such of thei 


officers as may be charged with the above acts 


3) That whenever any union fails to institute proceedings 
in accordance with its constitution against ofhcers charge 
with the above acts, the AFL shall use its full moral force t 
compel the filing of charges and the holding of a hearing upo! 
the same.” (as amended) 

For the resolution adopted by the American Federation of Labo 
at its 1940 convention, see Report of Proceedings of Sixtieth Annual 
Convention, p. 504, et seq 

For the resolution adopted by the American Federation of 
Labor at its 1941 convention, see 48 American Federationist No. 11 

November, 1941), p. 9 
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vould be to make known union membership and activ- 
ty to anti-union employers and to disclose to them the 
frequently strategically important fact of the state of 
the union’s funds. 
Taken as a whole, the Smith bill must be regarded as 
lestructive of the inherent rights of organized labor. 
No wonder, then, that labor has bitterly opposed it. 
ill-conceived 


It is and was apparently hastily put 


together. Its provisions are confusing and, far from 
aiding in the settlement of industrial disputes, would 
them. Under the guise of 


nost certainly aggraval 


voiding industrial strife in defense production, the 


bill would practically nullify the right to strike and 
vould render impotent those few strikes which it would 
ermit. 

I'he answer to those who would give lip-service to the 
ight to strike, only to reduce its effectiveness to the 


int of non-existence, was provided by the Senate 
under consideration the bill 


Norris-LaGuardia Act: 


Committee which had 
which late) becam the 


If we concede, as we must, that labor has the right to combine 


for the lawful purpose of securing employment and has like 
wise the right to combine for the purpose of securing increased 
wages or bettering conditions of labor, then it follows, as the 
late Chief Justice Taft has so well stated (American Foundries 
vs Tri-City Council (1921) 257 U.S. 184, 42 S. Ct. 72), that 
the strike becomes a lawful instrument in the economic struggle 
between employer and employee. It would be hypocrisy, how 
ever, to concede these rights to labor and then to prohibit any 
effective exercise of these rights by labor. (Sen Rep. No. 163, 
72d Cong., Ist Sess. p. 10.) 


A free people should fervently pray that neither this 


bill nor any legislation similar to it shall ever be 


enacted into law.* 


57. In discussing the Wage-Hour bill in a speech on the floor 
of the House, Congressman Smith observed: “If we are going to 
enact wage and hour legislation, let us do so after mature delibera 
tion and after consideration of all methods that may be proposed 
and after carefully measuring both the good and evil that may 
flow. Do not let us adopt this measure blindly merely because 
someone has labelled it a wage and hour bill. ... In the treat 
ment of a great subject, such as the fixing of wages and hours, 
to move too hastily inevitably means to move mistakenly.” 81 
Cong. Rec., Appendix, pp 2445, 2448 (1937). 

*Grateful acknowledgement is extended to Shad Polier, and 
Irving M. Herman, of the New York Bar, for their invaluable 
assistance in research. Written December 18, 1941. 


PRESIDENT ARMSTRONG OFFERS THE ASSOCIATION'S SERVICES 
TO THE ATTORNEY GENERAL 


HE complete services of the American Bar Associa- 
tion in the present national crisis were tendered to 


the country in a letter President Walter P. Armstrong 


onorable Francis Biddle, 
H ble |] i siddl 


General of the United States, on December 13. 


wrote to the Attorney 


Mr. Armstrong pointed out that the Association has 
created a Committee on National Defense, set up to 
give legal service to all those in the armed forces and 

referred also to the Committee on 
National 
operate with the Department of Justice in formulating 


their families. He 
Coordination of Defense, organized to co- 
needed legislation for internal safety which would not 


unnecessarily curtail individual rights. 


Mr. Armstrong said he believed the Association could 
be most helpful in molding public opinion to bring to 
the people the necessary discipline to achieve effective 
unity. He said the Association would use all of its 


influence to prevent unnecessary recriminations; to 
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discourage rumor spreading; and to work to maintain 
the country’s morale. 


After 
victory, Mr. 


reciting the Association’s faith in ultimate 


Armstrong, in conclusion, wrote the 
Attorney General the Association would be honored to 
receive any suggestions that he might have. 


Association of American Law Schools 


HE thirty-ninth annual meeting of the Association 
i ¥ American Law Schools, convened in Chicago at 
the Edgewater Beach Hotel December 29, as_ the 
JOURNAL went to press. At the first session the retiring 
president Harold Shepard of Duke University delivered 
the opening address. This was followed by an address 
by Honorable Walter P. Armstrong, President, Amer- 
ican Bar Association on ““The Bar and the Law Schools.” 
An account of this important three day meeting will 
appear in the next issue of the JOURNAL. 





THE OFFICE OF THE SOLICITOR GENERAL 


By HON. CHARLES FAHY 


The Solicitor General of the United States 


N gencral outline the nature of the work of the office 

of the Solicitor General is well known to the judiciary 

and to the bar, and is described with brevity as the 
conduct of the government's litigation before the Su 
preme Court. ‘There are some aspects of the office and 
its work, however, which perhaps are not generally 
known. In reading the early Supreme Court Reports, 
with their interesting and instructive preservation of 
the arguments of counsel, one finds no reference to the 
appearance of a Solicitor General. It was the Attorney 
General who argued for the government in the import 
ant cases before the Court in those earlier years of our 
history; or the government was represented by counsel 
specially retained. 

We abstained from the services of a Solicitor General 
for a rather long time in the life of the nation. But 
the duties of the Attorney General increased as decades 
passed and the nation grew; so that in 1867 we read that 
Attorney General Stanbery, in response to an inquiry 
of the Senate Committee on the Judiciary, wrote the 
committee that while his force was sufficient for the 
administrative business of the office, some additional 
provision was necessary with respect to the preparation 
and argument of cases before the Supreme Court and 
the preparation of the opinions of the Attorney General. 
He stated that after much reflection he thought the 
want could best be supplied by the appointment of a 
Solicitor General, adding that this would in great 
measure, if not altogether, dispense with the necessity of 
special counsel in the argument of cases in the Supreme 
Court. No doubt he was influenced, in making his 
recommendation in this form, by knowledge that in 
England there was an officer of the Crown called the 
Solicitor General, first created by Letters Patent in 146] 
and upon whom devolved the duties of the Attorney 
General in case of a vacancy. Both were members ol 
the House of Commons and of the Ministry and were 
selected by the party in power. The duties of the 
Solicitor General were practically the same as those of 
the Attorney General, to whom he was subordinate 

The recommendation of Attorney General Stanbery 
was considered by a Joint Committee on Retrenchment 
which was then seeking economies in Government. That 
committee on February 25, 1870, made a report pro 
posing a new officer to be called the Solicitor General 
of the United States, “part of whose duties shall be to 
try cases in whatever courts they may arise.”” The com 


mittee also reported, “we propose to have a man with 


* Paper read at Judicial Conference of tl st Circuit at 
Boston, November 26, 1941 


20 


such learning, ability and experience, that he can be 
sent to New Orleans or to New York [no spec ial refe1 
ence was made to Boston | or into any court whereve 
the Government has any interest in litigation, and ther 
present the case of the United States as it should bx 
presented.” Thus the report indicates for one thing 
an intention that the new ofhcer should engage in the 
fascinating and broadening experience of circuit riding 
The Solicitor General, however, never really became a 
“circuit rider,” although in my own experience I do 
know of one instance of it. When Mr. Justice Reed was 
Solicitor General and I was General Counsel of the 
Labor Board, he rode the circuit with me in one of thi 
Labor Board cases then in the Circuit on its way to the 
Supreme Court. This is the only instance within my 
personal knowledge, although perhaps there have been 
others. 

Ihe bill reported by the Committee on Retrench 
ment passed, and was signed by President Grant June 
22, 1870. It provided that there should be in the Depart 
ment of Justice “an officer learned in the law, to assist 


the Attorney General in the performance of his duties, 


to be called the Solicitor General, and who in case of 


a vacancy in the office of the Attorney General, or in his 
absence or disability, shall have power to exercise all 
the duties of that office.” There were other provisions 
including one that the Attorney General might requir« 
the Solicitor General to argue any case in which the 
Government was interested, anywhere. 

The language of the original statute was changed 
somewhat by the Revised Statutes of 1878, which 
provide that except when the Attorney General in 
particular cases otherwise directs, he and the Solicitor 
General shall conduct and argue suits, writs of erro! 
and appeals, in the Supreme Court, and suits in the 
Court of Claims, or the Attorney General may himself 
conduct and argue any Government case in any court 
of the United States or direct the Solicitor General o1 
any other officer of the Department so to do. 

You will note that the Solicitor General is required 
by statute to be learned in the law. This was true of 
the Attorney General as well under the Act of 1789 
creating that office; but curiously enough when the 
Solicitor General came into being in 1870, the require 
ment of legal learning on the part of the Attorney 
General was dispensed with, and no longer appeared in 
the statutes. It is reassuring, however, that the impetus 
of earlier statutory law has prevailed and the Attorneys 
General have remained learned in the law regardless of 
Statute. 
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Che duties of the Solicitor General have gone through 
n evolution within the framework of the statutes. One 
f the points made by Attorney General Stanbery in 
867 was the Attorney General’s need for assistance in 
he preparation of opinions; and this was given by the 
reation of the office of Solicitor General. But as time 
ent on it was found that the preparation of opinions 
id comport well with what became the principal occu- 
ation of the Solicitor General. He absorbed himself 
ore and more in the Supreme Court cases of the Gov- 
rnment. I suppose what occurred is easily understood; 
hen the Solicitor General became immersed in the 
reparation of Supreme Court cases the preparatory 
york on the opinions which the President and the heads 
{ the Executive Departments desired of the Attorney 
General lay neglected on the desk of the Solicitor Gen- 
ral. This preference for, or this all-absorbing character 
4 the Court work, with consequent delays in the opin- 
ms, led Attorney General Cummings in 1933 to sponsor 
i remedy. By Act of June 16 of that year, Congress cre- 
ited the Office of Assistant Solicitor General not only to 
issist the Solicitor General, but to perform such addi- 
ional duties as may be required by the Attorney Gen- 
ral. ‘The Attorney General thereupon assigned the pre- 
paratory work on opinions to the Assistant Solicitor 
General, who is now directly responsible therefor to the 
Attorney General. It will be seen that the title of Assist- 
ant Solicitor General is something of a misnomer be- 
cause in this important respect, as well as in some other 
respects, he works directly under the Attorney General. 


Referring again to the statutes of 1870 and 1878, it is 
seen that Congress did not by law relieve the Attorney 
General of responsibility for the government’s cases in 
the Supreme Court, but simply placed in the Depart- 
ment this new officer to share the responsibility. Time 
and circumstance have in fact lodged this work almost 
Solicitor General. The large ad- 
ministrative and policy-making duties of the Attorney 


entirely with the 


General as a cabinet officer, the head of a great depart- 
ment, became a very full occupation for one man. The 
handling of the increasing volume of Government 
litigation reaching the highest Court devolved upon the 
Solicitor General, to the exclusion even of the assistance 
in connection with opinions it was originally intended 
he should render. So that my predecessors have been 
lor some years primarily concerned with and responsible 
for the representation of the Government in the Su- 
preme Court. The conduct and argument of the cases in 
other courts of the United States is in the hands of other 
officers of the Department, the Assistant Attorneys 
General and the United States Attorneys, or, in the case 
of a number of the independent agencies, the work is 


handled by the staffs of those agencies. 


When cases have been decided by the highest court 
below the Supreme Court, the office of the Solicitor 
General formulates the position of the Government in 
relation to the Supreme Court except in those rather 
infrequent instances in which the Attorney General 
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decides the problem. This is, of course, no matter 
solely of the preparation of briefs and arguments. Be- 
fore that stage is reached, if it is ever reached in a pat 
ticular case, is the question whether, if the Government 
has been unsuccessful below, the Supreme Court shall 
be requested to review the decision. If the Government 
has been successful in the lower court and the other 
party applies to the Supreme Court for writ of certiorari, 
the office of the Solicitor General must also determine 
whether to file a brief opposing review by the Supreme 
Court, or to concur in such review or to file a memoran- 
dum giving the Court the benefit of the views of the 
Solicitor General as to what disposition should be made 
of the case. Sometimes this may even call for a confes 
sion of error for consideration by the Court. 

If certiorari is granted or if the Supreme Court other- 
wise takes jurisdiction to review a case on its merits, 
then the Solicitor General becomes responsible for the 
brief on the merits and for the argument. 

During the last fiscal year 347 cases came to the office 
for decision as to whether petitions for certiorari should 
be filed; and petitions were authorized in only 62 of 
these cases. At the 1940 Term of the Court only 
7% of the petitions cgnsidered by the Court were filed 
by the Government. The Court disposed altogether of 
886 petitions, of which 693, or 78%, were denied or 
dismissed and 193, or 22%, were granted. While 82% 
of the petitions filed by the Government were granted, 
only 19% of those filed by opponents of the Govern 
ment were granted. If we eliminate cases in which the 
Government concurred or did not oppose the granting 
of the writ, only 9% of petitions of those litigants who 
were opposed to the Government were granted. These 
statistics are a strong indication that the Government 
much more clearly than private litigants approaches 
with accuracy the problem whether a lower court 
decision warrants review by the Supreme Court. I think 
this is natural, because, for one thing, the representa- 
tion of private litigants is a very diversified one. ‘There 
is accordingly no central means or office for determin- 
ing litigation policy or acquiring uniformity of out- 
look as to the place the Supreme Court occupies in 
relation to the mass of litigation which arises through- 
out the country. The result is that in the cases of 
private litigants there is not the high percentage of 
elimination through abandonment of further efforts to 
obtain review. The,Government by applying for review 
in a more selected class of cases naturally obtains review 
in a greater percentage of those cases in which review 
is sought. 

The function of determining, when it lies within his 
power, whether to petition the Supreme Court to review 
a decision, or to concur in an opponent’s petition, calls 
upon the Solicitor General to perform a peculiarly im- 
portant task in the development of the law, and in 
assisting the courts and the people generally in bring- 
ing about those final decisions by the Supreme Court 


which he believes to be most useful. I hasten to add 












that he may often learn, on opinion day, that he has 
been wrong in his view of the law; but his failure to 
seek review may often leave confusion in the law and in 
its administration and enforcement. On the other hand, 
to apply for revi Ww unless there is very 7ood reason 
to do so at least unnecessarily burdens the Suprem¢ 
Court and seeks to make of it a sort of additional and 
final Circuit Court of Appeals, to the detriment of the 
proper sphere of influence of both the Circuit Court 
and the Supreme Court. 

The cases that flow through the office are of great 
diversity; and they include, in addition to those arising 
under laws of general application, those that originate 
through the independent agencies charged with further- 
ing a particular public policy with respect to some 
phase of our economy and life, such as the railroads, 
labor, securities, and others which will readily come to 
mind. The aggregate nature of the cases and the ques 
tions involved should insure that, regardless of his legal 
learning at the time of entry upon his duties, a reason 
ably attentive Solicitor General should be “learned in 
the law” if he remains very long in the office. At the 
1940 Term of Court a total of 979 cases were disposed 
of by the Court, including of course the petitions fon 
certiorari. Of this number 204 for 21%) reached the 
stage of argument and opinion, with only 11 per curiam 
opinions. The Government was a party in 114 of the 
204 cases decided on the merits, a percentage of 56, 
which was unusually high. 

I should think that one of the principal aids th 
Solicitor General affords the Court are the briefs he 
files in opposition to the granting of writs of certiorari 
sought by private parties to Government cases. Thess 
briefs are prepared with the greatest possible care to 
assist the Court in determining whether further review 
is warranted or whether the decision of the lower court 
should be left undisturbed. Most of these cases are 
never heard on the merits. Certiorari is denied and that 
action and its implications cover much painstaking 
labor and thought that goes into these briefs oppos- 
ing certiorari, the composition of which consumes a 
large part of the time of the staff of the office. No 
monument of a written opinion is erected to these 
numerous cases brought to a conclusion by action repre- 
sented by the words “‘Certiorari denied.”’ 

Summary as my comments are they would be too in 
complete without mention of the function of the office 
in passing on appeals from the trial courts to the Circuit 
Courts of Appeals. This duty of the Solicitor General, 
lodged in him by the Attorney General, not only con 


trols most of the cases which reach the Circuit Courts, 


but is important in the Government’s whole litigation 
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policy. When a Circuit Court decides a case it is on the 





threshold of the Supreme Court to seek entry there 





During the last fiscal year the office considered 647 
appeals to the Circuit Courts of Appeals, and author 
ized 313, a percentage of 48. 

Another function of the office, but one of no great 
proportions at this time, should be mentioned. Thi 
Government is permitted by the Act of August 24, 1937, 
to intervene in non-government litigation where the 
constitutionality of Federal legislation is involved. ‘The 
Attorney General has placed with the Solicitor General 
the decision as to whether intervention in such suits 
shall be filed by the Government. The question arose 
in only 32 cases during the last fiscal year and inte 
vention was authorized in only eight cases. 

Finally, the Attorney General may at any time call 
upon the Solicitor General to assume responsibility in 
connection with the other work of the Department, and 
if possible he must familiarize himself with the work of 
the Department as a whole. 

The part that the whole Department contributes to 
the work of the office of the Solicitor General is a large 
subject for separate treatment. The importance of this 
participation cannot be over-emphasized. Only the 
labors of the Department as a whole and that of the 
independent agencies make it possible for the office of 
the Solicitor General, with its small staff, to handle the 
final stages of the work as it channels up toward the 
Supreme Court. 

I should like to give a larger and more detailed view 
of the work of the office; but the timely limitations of 
the occasion forbid. 

In coming to a conclusion, I refer again to the report 
of the Committee on Retrenchment of 1870, and report 
back to the thoughtful gentlemen of that Committee 
that the office of the Solicitor General, I believe, has 
been economical. ‘The purpose of the Committee in 
that respect has been fulfilled. Even in these days, ou 
budget remains ,below $100,000; and rare indeed: do 
counsel specially retained now argue for the Govern 
ment in the highest Court of the land. 

As to the explicit admonition of the Committee of 
1870, that the Solicitor General should “present the case 
of the United States as it should be presented,” I point 
to my illustrious predecessors and those who labored 
with them as evidence of the fulfillment in the past of 
those great expectations. As to the present and the im 
mediate future, I can only say that it is a very difficult 
thing to “present the case of the United States as it 
should be presented,” but that by those words of 1870 
a goal was set well worth the efforts of any man to 


achieve. 
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THE AMERICAN LAW INSTITUTE 


CODE OF EVIDENCE RULES: A DISSENT 


By JOHN H. WIGMORE 


HOULD Bench and Bar today approve, as a legis- 

lative draft of working rules, the Code of Evidence 

now offered for their consideration by the Amer- 
an Law Institute? 

In past times, my views on the law of Evidence have 
{ten been reproached as too radical, too advanced. But 
this time (for a change) it seems likely that I shall be 
oked upon as too conservative and unprogressive. 

Moreover, it may also seem ungracious to oppose 
publicly a worthy enterprise upon which so much skilled 
labor has been bestowed by a distinguished group in an 
eminently useful organization. 

So at the outset some possible misunderstandings 
1ust be cleared away 

(1) I also am the author of an Evidence Code;' there- 
fore am exposed to the presumption of a bias in favor 
of my own style of code. Nevertheless, my style rep- 
resents my Own sincere convictions as to the appro- 
priate style; and nothing in the last three years’ delibera- 
tions over the Institute Draft has availed to alter my 
convictions. 

(2) As I had accepted the Institute's invitation to be 
chief consultant,” every part of the draft at every stage 
vas submitted to me for comment. But I had no vote 
in the Advisory Committee, nor was I invited to attend 
its meetings. Moreover, by express written understand 
ing with the Director at the outset, my name was to be 
dissociated from the Code when finished, and the liberty 
was mine to take what attitude might seem fit. So in 
April, 1940, I notified the Director that 


leemed to have accepted the formulation of the Rules 


“TIT must not be 


as here set forth in the Code.” 

Now, my disagreement is not with the policy of many 
f the Draft Code’s Rules as such. I do indeed think 
that some of the specific rules do not go far enough (e. g. 
confessions to police), and that some of them go too far 
(e.g. the alarming proposal to abolish the rule for 
alling attesting-witnesses to wills). But it is the drafts- 
nanship that in my opinion is ground for rejecting it. 
So I shall here limit myself to the defects in method and 
style of the Draft as a legislative measure. (And, let me 
interpolate, considerable experience with the technical 
side of draftsmanship has fallen to my lot, not only as 
i draftsman of administrative regulations at Washing- 
ton, but also as a Commissioner on Uniform State Laws 


for many years, and as a director of the American 
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Judicature Society in its strenuous drafting days). 

So, to come to the point. 

At the outset of the Institute’s drafting process, | 
submitted the following six Postulates of method and 
style, on which it would be desirable to agree: 

Postulate I. Objective. The purpose of these formulations is 
not merely to re-state the rules of Evidence as they are, but as 
they ought to be and can practicably be. Nor is the purpose 
limited to selecting the best, or more recommendable rule, 
where there are two or more variant ones in different jurisdic 
tions; for if sound policy demands, a rule may here be formu 
lated that is not yet the law in any jurisdiction. 

But this formulation of an ideal set of rules is to be guided 
and limited by the practical probability that the Bench and the 
Bar will accept and use a rule here proposed. 

Postulate II. Scope of Topics. The rules here formulated will 
furnish a complete code, i.e. will cover all the topics, i.e. all that 
have commonly arisen in trials and that have resulted in a body 
of rulings in a majority of States. 

Postulate II. Terminology. Although this Code is intended 
to be progressive and liberal, and to discard any crude shib 
boleths or irrational limitations now embodied in the rules of 
Evidence, yet in so doing it must endeavor, as a Code for prac 
tical use by practitioners, to avoid so far as possible the use of 
scientific generalizations in terms and expressions which are 
complex, novel, and unfamiliar to Bench and Bar, and which 
therefore do not on their face convey clearly their application 
to the every day situation which they seek to govern. Such 
terms, proper enough in a treatise, are out of place in a prac 
tical Code. 

Postulate 1V. Details. This Code, aiming as it does to become 
a practical guide in trials, must not be content with abstractions, 
but must specifically deal with all the concrete rules, exemplify 
ing the application of an abstraction, that have been passed upon 
in a majority of jurisdictions; the Code specifically either re 
pudiating or affirming these rules. 

Postulate V. Repeal. All changes of existing rule negativing 
some existing principle are to be expressly stated in the Code 
and not left to implication from the text. 

Postulate VI. Comment. Comment is to be reserved for inter- 
pretation of the text, and will not contain any statement 
amounting to a rule of practice additional to the text 
Do not these Postulates commend themselves as 

prudent and appropriate for such an enterprise? And 
in fact the Reporter and the Advisory Committee by 
vote approved all these Postulates, except the fourth. 
Now, it is my considered opinion that the Draft Code, 
as finally formulated and offered to the Institute last 
May, fails substantially to conform sufficiently to any 
one of these Postulates. 

Let us take them up in order, with an example or two 


under each Postulate. 


Postulate I. Objective: Practicability. 
The number of novel changes, towards an ideal code, 
is so great that the Bars of our States, when made aware 
of them beforehand, would not accept them. 









Iwo or three 
suffice: 

Judicial Discretion enlarged: Rule 105, Control of 
Judge over Presentation of Evidence, provides: 


cxamples, out of many, must here 


Ihe judge controls the conduct of the trial and in his 
discretion determines, among other things [then follow 13 
important topics] 

Other provisions, here and there, commit the practice 
to judicial discretion. 

Now, (1) in the first place any proposal to hand ove 
a subject to the “discretion” of the Trial Judge is to 
most practitioners ominous, and fertile of forebodings 
Such proposals would have to be carefully protected by 
safety-measures. 

(2) But here the term “discretion” is nowhere 
defined. Yet in rulings upon offers of evidence, it may 
obviously mean one of two very different things. It may 
mean (a) that no rule at all may be phrased by the judge, 
and that his ipse dixit of “admitted” or “excluded” will 
settle the matter. Or (b) it may mean that the judge is 
expected to declare a rule, and then to declare his 
application of it to the specific evidence. The former 
interpretation would be intolerable. But there is noth 
ing in the Code to prevent the trial judge from taking 
that view. The Comment does indeed allow that his 
action “should be interfered with by an appellate court 
only for manifest abuse of discretion.”” But in that event 
what has the appellate court got to go upon? Not the 
misapplication of a rule, for no rule has been declared. 
It has only the offer, the record, and the ruling. Thus 
the uncertainty of practice is merely relegated to the 
appellate court; and the Bar is no better off next time 
than before, in preparing for trials. 

Must we not infer that the draftsmen did not them 
selves have clearly in mind what they meant by “‘in 
his discretion determines”’?—When it is recalled that 
there are upwards of 5000 court-of-record trial judges, 
and that perhaps 20% of them come newly to the Bench 
every 6 years or so, is it not probable that in these pro 
posed large areas of “discretion” the Law of Evidence 
will suffer, not a re-form, but a relapse into that primal 
condition of chaos, described in Genesis 1:2, when the 
Earth “was without form and void’? 

(3) One of the thirteen subjects (par. a) so committed 
entirely to “discretion” is 

in what order evidence shall be offered and witnesses shall 

be called and examined. 

Today, this topic is pretty well settled everywhere by 
a group of well-settled and acceptable rules. But this 
Rule 105 discards them all. It is true indeed that the 
Comments following the above Rule 105 point out the 
“normal order” for introducing evidence; but drafts- 
men’s comments are not law, as pointed out below, 
Postulate VI. 

Another topic (covered by par. h) is that of cross- 
examining to one’s own case. Now the jurisdictions are 
here divided into two camps, representing two opposite 
extremes. This paragraph discards both. But each camp 
(in most states) is well satisfied (even obstinately so) with 
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its own method. Now, however, both of them would 


be dissatisfied. 
Again, Rule 106, Evidence Affecting Credibility, pro 
vides that a party may 


1) for the purpose of impairing or supporting the credibilit 
of a witness 


(a) examine him [a witness] concerning any conduct by 


him ... upon the issue of his credibility as a witness 
. and 


(b) introduce other evidence of his conduct, or of othe 
matter having such substantial probative value, excep 
that evidence of traits of character other than honest 
or veracity, or of his commission or conviction of a 
crime not involving dishonesty or false statement 
shall be inadmissible. 

Par. (2) then deals with the warning question to a 
witness as to his prior inconsistent statement, and Par. 
(3) deals specifically with other crimes when offered to 
discredit an accused as witness. Except for these two 
specific rules (par. 2 and 3) that is all that is given us 
by way of rules as to credibility! 

Now that field has been worked over and fought ove 
for some generations in almost every state, and in most 
of them specific rules have been settled, by statute o1 
decision. But all this achievement is now upset by the 
above abstractions of “any conduct.” 

The Comment tells us that “the cases dealing with 
evidence bearing on credibility are legion”; and admits 
that “the decisions have developed some rules of thumb”; 
but avows that the judge “should not be bound by rules 
of thumb, and his decision should be subject for review 
only for arbitrary action.”” How any experienced practi 
tioner, at home in his state practice, expecting a conflict 
of testimony, and probably somebody lying, could pre 
pare properly for trial under this Rule 106 is hard to 
understand. 

The Comment, indeed, though admitting that “the 
subjects of inquiry are too numerous to catalogue in 
detail,” does supply the wishful examiner with an ele 
mentary academic lecture listing such topics as capacity 
for perception, motive, bias, interest, corruption, etc., 
and then some 20-odd examples are offered to illustrat 
what the draftsman thinks ought to be the application 
of the above abstractions. But, as pointed out below, 
Postulate VI, Comment, neither comments nor examples 
will avail when these abstractions appear in their textual 
nudity in a statute. 

In these and similarly radical provisions, condensing 
many groups of well-settled practical rules into a few 
ideal abstractions, which alone guide the judge’s “‘discre- 
tion,”’ will not the Code seem to the Bar to have hitched 
its wagon to a too distant star? 


Postulate II. Scope of Topics. 


This Postulate, approved by the Advisory Committee, 
promised that 

the rules here formulated will furnish a complete Code, i« 

will cover all the topics, i.e. all that have commonly arisen in 

trials and that have resulted in a body of rulings in a majority 

of states. 


So that Postulate calls for a complete Code; and this 1s 
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e entire Code that is to be offered. 
Nevertheless, many large areas of Evidence law are 
pparently missing 

Now a topic thus apparently omitted may be ac- 
yuunted for in one of four ways, viz.: (1) It may be 
dden (though intended to be covered) under one of 
ie broad abstract or novel phrasings open to criticism 
nder Postulate III (Terminology). Or (2) it may be 
iously covered under one of the broad abstractions 
(Details), and 
Or (3) it 


repealed as “inconsistent,” etc., 


ointed out below under Postulate I\ 


erefore meriting the criticism there made. 
1y be intended to bs 
id thus open to the objections specified below under 
Postulate V (Repeal). Or (4) finally, it may be explicitly 
vvered by some draftsman’s Comment, and thus open 
under Postulate VI 


» the objections specified below 


Comment). But the task of discovering what has be- 
me of these missing topics in one or another of the 
ibove four ways is a heavy one. Bar and Bench should 

saved from such uncertainties in a legislative enact- 
lent designed to account somehow for all Evidence 
pics. 

{mong the sizeable topics thus apparently missing are 
hese: 
Relevancy—Preferred Writings (reports of testimony, 
tc.)\—Conclusive Writings (official certificates and other 


ecords) Separation of Witnesses—Discovery of Testi- 


iony and Documents—Required Numbers of Witnesses 
treason, perjury, etc., ete Required Corroboration of 
Witnesses (accomplice, divorce, corpus delicti, etc., etc.) 

Required Kinds of Witnesses (marriage, malpractice, 
insanity, etc.)—Verbal Completeness (whole of a docu- 
ent or conversation, etc., etc., required or optional)— 


\uthentication of Documents (by handwriting, by 
custody, by contents, by seal; authentication by age and 
Exclusion of II- 


by attestation is explicitly covered) 


legally Obtained Evidence—Testimonial Duty (process, 
Testimonial Power (judiciary, 
Parol 


Presumptions 


ittendance, excuse, et 


legislature, administrative agencies) 


Rules (in 


legitimacy is the sole pre sumption explicitly mentioned) 


xecutive, 


Evidence entirety) Specific 


Judge and Jury (on the specific topics of negligence, 
documents, reasonableness; facts preliminary to admis- 
sibility, and comment on evidence, are explicitly cov- 
ered)—Judicial Admissions (waiver, stipulations, etc.)— 
View by Jury or Judge—Offer and Objection; and nu- 
merous minor topics 

Now this is an extensive area of apparent omissions, 
bulking into a large proportion of every-day practice. 
Most of them are already governed by specific well- 
settled rules in most states, and could readily be formu- 
lated and either codified or explicitly repealed. Some of 
the above topics, or parts of some of them, may be ac- 
counted for in one or another of the four ways above 


mentioned. Copious and continuous study and argu- 


2. Dr. Lewis, Director, in his Annual Report p. 17, submitted at 
the Institute meeting of May 6, 1941: “It was decided to try to 
sideration the entire Code as proposed by 
s has been done.” 


prepare for your co! 
the Evidence group. TI 
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ment will be needed to account for them. Why should 
sench and Bar have this “burden grievous to be borne”’ 
(Matthew XI:46) imposed upon them? 

So we find these numerous groups of existing rules 
(I and II), apparently either abrogated altogether, o1 
handed over to the discretion of each and every one of 
some 5000 trial judges to administer as their momentary 
wisdom moves them. It is a virtual scrapping of the 
trial experience of generations. 


Postulate III. Terminology, etc. 


The frequent use of novel terms, and the constant use 
of long sentences with involved syntax, notably violate 
this Postulate, which deprecates 

generalizations in terms and expressions which are complex, 

novel, and unfamiliar to Bench and Bar, and which therefore 

do not on their face convey clearly their application to the 
every-day situation which they seek to govern. 


Space must limit here the illustrations to be given 


of this persistent obstacle to the practitioner's ready 
understanding and use of the Code: 

Lengthy rules of complex syntax abound. Reckoning 
only Rules of 15 lines or more, having subdivisions into 
numbered clauses, but consisting of a single sentence, are 


the following: 


Lines Words 


Rule Words Rule 
ian 26 193 BOP cas «eee 134 
106, par. (1). .19 112 617, par. (1). .43 322 
210 ....30 198 624, par. (2). .22 146 
3 24 157 702 . oe 126 


605 ii 20 118 


Lines 


This style of legislative enactment is often found in 
British statutes. It is supposed to make for accuracy; 
but it is apt to make for difficulty of comprehension, 
desirable in 


when over-done. It may sometimes be 


statutes like income tax legislation. But in a code in 
tended for ready use in trials it is out of place. And all 
such long-sentence combinations of clauses could just 
as readily be broken down into short sentences. As an 
example of what can be done in enactments aiming 
that “he who runs may read,”” one may consult in the 
Federal Administrative Code the regulations of the Civil 
Aeronautics Bureau; their style was recommended for 
adoption by all the Federal agencies. 

Here are just a few examples of these lengthy Rules: 

Take Rule 904, Effect of Presumptions. It has 45 
lines, divided into three independent sentences, marked 
(1), (2), (a), (b), 3, (a), (b). The Comment then tells the 
practitioner (p. 220), “The rule is easy of application 
(1)... The application of this Paragraph (2) at a trial 
is as follows: [here omitting the directory words them 
selves]: I, if... A, then (1) if... but (2) if... B. When 

then (1) if Tie... ee 2 A. When 

then, (1) if... but (2) if... B. When then (1) if 
... but (2) if...” The directory words in the above 
blanks occupy 52 lines of Comment. The word “easy” 
will scarcely seem appropriate to the practitioner who 
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attempts to master this Rule. And if it is first called 
to the judge’s attention during a lively trial, his best 
course would seem to be to declare a recess, retire to 
chambers, and there conduct a round-table seminar 
with the parties. 

Once more, take Rule 613, (Hearsay) Declarations 
of a State of Mind, Emotion, or Physical-Sensation, 
which condenses into 13 lines an extensive group of 
well-known and pretty well settled concrete rules for 
a dozen types of every-day litigation. The Comment, in 
mentioning as here included the existing rule about a 
decedent's threats, receivable in homicide cases with 
certain qualifications, tells us: “Rule 603 in combina- 
tion with Rule 10 is effective to do away with any such 


qualifications, as to declarations of unavailable de 


clarants, and the present Rule [613] abolishes them 
whether the declarants be available or not; such threats 
are receivable wherever relevant, subject only to Rule 
403.” So by putting together, in picture-puzzle style, 
the terms of Rule 613, Rule 603, Rule 10, and Rule 
103, the earnest practitioner, who now in most states 
knows just where his Court stands on that subject, may 
hereafter speculate on the effect of the Code if adopted 
in his state. 

Other suitable rules for 
are Rule 210 (lawyer-and-client privilege), Rule 216 
(Marital Privilege), Rule 401 (Juror’s Testimony), Rule 
106 (Character), Rules 606-609 (Admissions) 


such mental exercitation 


Postulate IV. Details. 


\ Code aiming to become a practical guide at trials 


(this Postulate says) 
must not be content with abstractions, but must specifically deal 
with all the concrete rules, exemplifying the application of an 
abstraction, that have been passed upon in a majority of juris- 
dictions; the Code specifically either repudiating or affirming 
these rules 
The refusal of the Institute’s draftsmen to accept 
this Postulate goes to the core of legislative drafting 
method, and is the greatest reason for the defects which 


demand the rejection of this Code. Let us take just 


one example of two contrasting and competitive meth 
ods of drafting such rules. A score of other examples 
await any one who will study the Code; but the follow 
ing example presents the issue squarely: 

Rule 702 

Rule. 

As tending to prove the content of a writing, except an 

writing itself is 


Evidence as to Contents of Writings: Best Evidence 


official record, no evidence other than the 
admissible unless 
a) a writing found by the judge to be the writing has been 
introduced in evidence, o1 
b) evidence has been introduced sufficient to warrant a find 
ing that the writing once existed and the judge finds that 
i) it is now unavailable for some reason other than 
the culpable negligence or wrongdoing of the proponent 
of the evidence, or 
(ii) it would be unfair or inexpedient to require the 
proponent to produce the writing; or 
c) [a provision for writings publicly recorded 


Now the two curt italicized paragraphs (i) and (ii) 
are all that is offered to a practitioner on an everyday 
subject of wide scope for which several “rules of 


°6 


thumb” have long been worked out by experience to 
guide him in preparation for trial. And here is how 
the Code could have guided him, better than the par 


(b) above: 

Rule 702, par. b. rhe production of the original writing ma 
be dispensed with where it is not feasible; 

subject to the details and qualifications of Arts. 1-7 following 

Art. 1. Same: Loss or Destruction. The production of the 
original is dispensed with where the party is unable to produce 
it because it is destroyed or lost. 

The offering party’s own intentional destruction of the orig 
inal dispenses him from producing it, provided the circum 
stances negative culpable negligence or a fraudulent intent. 

Art. 2. Detention by Opponent. The production of the 
original is dispensed with where the party is unable to produce 
it because it is detained by the opponent; i.e. where 

(1) it is in the opponent’s possession or control, and 

(2) he has been requested by notice to produce it at th 
trial, and 

(3) he has failed to produce it. 

Art. 3. Detention by Third Person 
original is-dispensed with where the party is unable to produce 
it because it is detained by a third person not subject t 


rhe production of the 


his control. 
Art. 4. Physical Irremovability. 
inal is dispensed with if the party is unable to produce it be 


rhe production of the orig 


cause it is physically so fixed elsewhere as to be irremovable 
without unreasonably damaging it. 

Art. 5. Private Books of Public Importance 
of the original may be dispensed with wherever it is a privat 
document of such frequent utility in litigation that its repeated 


I he produc (ior 


production would cause unreasonable inconvenience to the 
owners or users of it. 

Art. 6. Voluminous Documents. Where a fact to be evidenced 
by documents would require an inspection of numerous docu 
ments made up of multifarious details, so as to make inspection 
or reading of al! the details at the trial unreasonable, the 
testimony of a qualified witness, summarizing the contents, may 
be introduced; 

provided that the trial Court may in the 
require the originals to be made accessible to the Court and the 


reading o1 


circumstances 


opponent for inspection, and may require the 
production of particular portions. 

Art. 7. Same 7) Other Circumstances rhe 
of the original may be dispensed with in other circumstances 


production 


which in the opinion of the judge suffice to excuse its non 
production. 

The theory of the Code draftsman is that these 
despised “rules of thumb” are mere encumbrances and 
“technicalities,”/and that the time has come to discard 
them and to hand the whole subject over to the trial 
judge’s “discretion.” 

But this theory is a complete fallacy. The truth is 

(1) That both Bench and Bar need their guidance 
in order that a normal routine may be ordinarily fol 
lowed, by common understanding, for speedy dispatch 
at trials, without uncertainty and dispute; 

(2) That the Bar needs them in order to prepare 
competently before trial along normal expected lines; 
and 

(3) That the really effective way to prevent ove1 
emphasis and abuse of these detailed rules is, not to 
discard them entirely, but to provide that they shall 
be only directory, not mandatory,—shall be guides, not 
chains; and therefore to forbid the review of the trial 
judge’s application of these rules except in extreme 
instances, and especially to abandon the pernicious 
practice of directing a new trial for erroneous petty 
departures from the rules. 
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411 (Other Crimes) and Rule 106 
Credibility), and other Rules will show how the Draft 
Code has thrown overboard scores of these detailed 


\ glance at Rule 


ules of guidance, substituting some broad abstractions, 
otent only to reduce to guesswork the practitioner's 
reparation for trial, and to breed argument and dis- 

ute in the conduct of the case. And all this as a 
icrifice to the fetish of Judicial Discretion. 

Here, then, is a square issue of principle as to choice 
f methods in the drafting of a practical Code of Evi- 
ence Rules. The attention of the profession is earnest- 

invited to this conflict of basic principles. 

There remain two Postulates to consider briefly: 


Postulate V. Repeal. 


This inculcates that 
all changes negating some existing principle are to be expressly 
stated in the Code, and not left to implication from the text. 
lhis Postulate was approved by the Advisory Com- 
ittee. But here is how the Draft Code does not 
bserve it: 
Rule 12. Repeal of Existing Rules. All provisions of the 
common law or statutes of this State dealing with the subject 
matter of any of these Rules, or inconsistent with any provision 


of these Rules, are hereby abrogated. 


As to this, the following observations seem _ rea- 
sonable: 

(1) In the first place, not a word of draftsman’s 
Comment follows this rule, to explain what it was 
neant to cover. Yet in the best codification practice 
\ list is ordinarily appended, to make definite the laws 
w the subjects meant to be covered or to be left alone. 
In the Federal Rules of Court of 1938, for example, 
this was carefully done in one of the concluding Rules. 
In the present case, 
Why? 


the entire Code,’ because the law of Evidence is not 


such a declaration was especially 
1eeded Because this Draft is put forward as 
yet officially codified to any extent (except in two or 
three states), because large areas of it are obviously 
here not expressly covered (ante, Postulate II), and 
therefore the question, how much existing law is 
‘hereby abrogated,” was one that imperatively required 
to be clarified, in Comments at least.—By reason of this 
lack of Comment, the dark doubt fairly presents itself, 
Had the draftsmen themselves precisely in mind what 
they were abrogating? 

(2) In the 
repeal” is frowned upon by authorities on legislative 
lrafting. 
in repealing specific statutes having titles and identifi- 


second place, the so-called “blanket- 


And if it is dangerous, for its uncertainty, 


able subjects, how much more so in attempting to repeal 


a mingled mass of statutes and judicial decisions like the 
body of Evidence rules? No two authoritative authors, 
and no two original state codes, for a century past, have 
agreed on the topical classification and arrangement of 
the Evidence rules. How then can there be certainty in 


3. Chester Jones, Statute Law-making, p. 150: “The weakest 
form of repeal is that in common use in a number of States: ‘All 
Acts and parts of Acts inconsistent with the provisions of this 
Act are hereby repealed.’ The use of a blanket repealer is 
innecessary, and is seldom if ever justified.” 
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identifying the “subject-matter” that tells what is here 
repealed? 

Take this example, out of many: Rules 901 to 904 
deal with Presumptions as subject-matter, and Rule 903 
deals with Presumption of Legitimacy; but no other 
specific presumption is mentioned. So, are all the other 
scores of specific presumptions abrogated? 

Again, Rule 101 abolishes all disqualification of in- 
terested persons; that is its “subject-matter.” But there 
are several well-settled and much esteemed rules about 
the insufficiency, without corroborative evidence, of ac- 
complices, of parties in divorce, and other interested 
persons, etc. Are these rules abrogated because of their 
subject-matter? 

Again, Rule 701 deals with “Authentication of Writ- 
ings,” and Rule 703 deals with attesting witnesses to 
wills. The Comment says, “The present Rule [701] 
puts no limitation upon the kind of evidence by which 
the authenticity of a writing may be proved.” So since 
“wills” is a “subject-matter” of both Rules, what has 
become of all the statutory rules (dear to the Legisla- 
tures) about the number of witnesses required to prove 
nuncupative wills, holographic wills, lost wills, altered 
wills, etc.? Have they been scrapped? And so on, for 
numerous well known rules. 

(3) And again: If an existing rule “deals with” the 
subject matter of any Rule in the Code, it is “abrogated.” 
But if it “deals with” such a Rule, it must be either con- 
sistent or inconsistent with it; yet the next “or” clause 
then goes on to abrogate it if “inconsistent” with a Code 
Rule. Why the second clause? It teems with trouble. 

(4) And, finally, when one recalls the enormous 
number of petty detailed statutory rules of Evidence that 
encumber our statutory compilations in every state, one 
may have serious forebodings as to the shadows of doubt 
that are cast upon these statutes by this Rule 12, and 
the multiple argumentation that would ensue at trials 
as to the implied “abrogation” of these statutes. 

Yes, this Rule 12 is indeed the TNT explosive of the 
Draft Code. Nor can there be safe prediction as to the 
range of its devastative capacity. Presumably several 
years would be required, and in every jurisdiction, to 
ascertain how much of the old Evidence structure 
remained intact. 


Postulate VI. Comment. 


This Postulate inculcates that Comment 


will not contain any statement amounting to a rule of practice 
additional to the text. 


In the Comments, this Postulate is copiously trans- 
gressed, by directions for the practice in applying an 
abstraction. 

In the Comments to sundry Rules of the Draft 
Code, some of the obscurities above pointed out are 
indeed cleared up,—also some of the implied repeals 
or non-repeals, the discriminations, the omissions, the 
applications. But it would be futile to rely upon the 
Comments to cure the shortcomings. Have not the 
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Institute draftsmen, in thus entering the (to them) novel 


field of Codification, forgotten the radical and practical 


difference between a Re-Statement, which is a treatise 


by unofficial jurists, and a Code, which is a self-con 
tained legislative enactment? In a treatise, the distinc- 
tion between text and comment is little more than a 
difference of typography. But in a Code, when the text 
ends, the law ends. 

Draftsmen’s comments are not printed with statutory 
| 


codes. Even if they were, they would bind no one. 


Moreover, though the Advisory Committee was com 
posed of ten highly qualified experts, yet their votes were 
not always unanimous, nor were their meetings always 
fully attended. So how can the Legislatures know how 
far the draftsmen’s comments represent the views of 
the Committee? A legislative Code which depends upon 
draftsmen’s comments for uniformity in comprehension 
and application of general propositions is destined in 
advance to succumb to the opposite of uniformity in 
practice. 

This Code, as a legislative proposal, must stand or fall 


by its text, not by its draftsmen’s comments 


Reviewing this cumulation of shortcomings, on the 
whole might not a cold-hearted critic describe this Draft 
Code somewhat as follows: “This is an academic com 
position, meritorious as a record of aspirations, and 
highly significant as a symptom that Bench and Bai 
are ready for considerable progress; but not meriting 
legislative favor, first because its advanced proposals 
are far too radical at the present time, and secondly 
because its imperfections in the formulation of th 


rules render it quite unfit for practical us¢ 


lo conclude: 


It is related of shrewd old Socrates that he had been 
engaged by the Athenian People to revise their entire 
Code and reform it up to date, and that when his task 
was finished and the Code delivered over to the authori 
ties, a friend of his asked him confidentially, “Tell me 
is that the best possible Code that you could make? 
“Yes, indeed,” replied Socrates, “the very best—that th 
Pe ople could stand!” 

It is my opinion that this Draft Evidence Code is 


not one that Bench and Bar could stand 
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CONSTITUTIONALIZING THE UNCONSTITUTIONAL 


By LEO M. ALPERT 


HE field of constitutional law, we were some time 
ago assured by an eminent professor now succeeded 

to the purple, is open to no new modes of construc- 
mn. It is but a matter, intimated he, of infusing vigor of 


yression and originality of language into old ideas." 


like, he held not to the theory that ideas are known 


ily as they are expressed in words; that the words and 


ideas, if separation be possible, interact in a yet 
fathomed manner. And he spoke, amusingly enough, 
en opinions by Black, ]., began to thrill the spines of 
ople and cause them to fall to furious debate on 
hether Mr. Justice Black was a lawyer or a layman 

ich in the manner of the robed scholastics absorbed 
re in esoteric classification of a phenomenon than in 


praising causes t] 


, and consequences. 

Not that this sortie into the harrowed field of constitu- 
mal law aims at Mr. Justice Black or the small revolu- 
m he has wrought. The object here is to enquire—and 
k enlightenment hether portions of the Constitu- 
on can be read proprio vigore into “unconstitu- 


tional” statutes, state and federal, and so extend and 


constitutionalize” those statutes instead of declaring 


hem void. (The words in quotes are reminiscent of the 


alidity” of ‘“‘void’’ divorces.*) 
his enquiry rises out of a case which I recently 
iscussed elsewhere Iwo of the points in that discus- 
on were, first, whether the right to workmen’s com- 
ensation in Maryland given a citizen or resident sales- 
1an for injury occurring within the state was a privilege 
r immunity secured to a salesman citizen of another 
ate by the Comity Clause of the Constitution; and, 
cond, if so, what effect the Comity Clause had on a 
Maryland statute apparently repugnant to it. Those 
homunculus of this venture. 


I 


Che Comity or Privileges and Immunities Clause says, 


uestions contain the 


Che Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the Several 
States.’’4 

[hese are not the privileges and immunities of 
citizens of the United States’ which a state, by the 
Fourteenth Amendment, is forbidden to abridge. True, 
he same words “privileges and immunities” are used. 
\ great difference there is, however. “In the one case 


is the privileges and immunities of citizens in the 


l. Frankfurter, L: Politics (1939), essay on “Mr. Justice 


irdozo and Public Lav it p. 91 
2. Harper, The Val of Void Divorces, 79 U. of Pa. L. Rev. 
58 (1930). 
Alpert, Outside Salesmen and the Workmen's Compensation 
5 Md. L. Rev. 172 (1941 
+. U.S. Const., Art. IV, Clause 2 
5. Meyers, The Privileges and Immunities of Citizens in the 
veral States, 1 Mich. L. Rev. 286 (1903) at 286. 
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several states; in the other, the privileges and immunities 
of citizens of the United States.”® The first class arise 
out of the citizen’s relation to the state government and 
cover his “personal” rights (example: his equal right 
with the citizens of the state to hold property, equal 
taxation, etc.); the latter class deal with the citizen’s 
relation to the Federal Government (right to hold 
national office, to participate in elections therefor, im- 
portation privileges, etc.).° 

Now the discussion already referred to sought to 
establish—as it probably did—the right to workmen's 
compensation as a privilege and immunity of the citizens 
of the several states.* The proof will not be repeated 
here. To speed to the issue, assume the point. Suppose 
then the state workmen’s compensation act discriminates 
between citizens of its state and citizens of other states 
residing within its borders—and discriminates unreason- 
ably. At first blush, one would say that the state statute, 
violating the Constitution, repugnant to it, is unconsti- 
tutional and, being unconstitutional, is void: “ ... a 
discriminatory law is, equally with the other laws 
offensive to the constitution, no law at all.’’ Certainly 
this is orthodox, constitutional stricture. 

Yet Quong Ham Wah v. Industrial Accident Com- 
mission,® though in part saying that, did not so hold. 
Chere an employer had hired, in California, a certain 
Owe Ming—to whom we are indebted for this case 
under an agreement that Mr. Ming was to work in 
Alaska at a cannery. The gentleman, injured in Alaska 
at his work, on his return petitioned for workmen's 
compensation in California. The California statute 
read: 

Ihe Commission shall have jurisdiction over all contro 
versies arising out of injuries suffered without the territorial 
limits of this state in those cases where the injured employee 


is a resident of this state at the time of the injury and the 
contract of hire was made in the state... . 9 
Said the court: 

When, however, the legislature attempts to provide that a 
substantial privilege shall be incident to certain contracts of 
employment when entered into in this state by citizens of 
this state and that that privilege shall not be incident to identical 
contracts of employment when entered into in this state by 
citizens of other states of our Union, the enactment is clearly 
in contravention of section 2 of Article IV of the federal con 
stitution. . . . It is true that many procedural discriminations 
between citizens and non-citizens have been upheld, but the 
rule applied in such situations has no application where a 
substantial substantive right is granted to citizens and under 


6. Black, Constitutional Law (3rd. Ed. 1910) at 640; Willoughby, 
Constitutional Law (2nd. Ed. 1929) at Sec. 137; Duncan v. 
Missouri, 152 U. S. 377 (1893) at 382; Maxwell v. Bugbee, 250 U. S. 
525 (1919) at 537-538; Madden v. Kentucky, 309 U. S. 83 (1940) 
at 90-92. 

7. Op. cit. supra n. 3 at 183-192. 

8. 184 Calif. 26, 192 Pac. 1021 (1920), 12 A.L.R. 1190 (1921), 
dismissed for want of jurisdiction, 255 U.S. 445 (1921). 

9. Calif. Laws of 1917, Ch. 586, Sec. 58. Now, somewhat altered 
in wording, Calif. Labor Code (Deering) Sec. 5305. 
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like circumstances is denied to citizens of other states. The 
statute here in question provides for the creation within this 
state of a right to accident insurance as an incident to certain 
contracts of employment in favor of citizens and opens the 
door of its courts and commissions to citizens to enable them 
to enforce that right. This right is not accorded to citizens of 
other states. A privilege and protection of the laws of a sub- 
stantial nature is thereby accorded to citizens of this state and 
denied to citizens of other states. This is forbidden by the 
federal constitution.1° 


To the contention that the discrimination was reason- 
able because the statute was to prevent citizens of the 
state and their families from becoming burdens, the 
court observed that this was a very excellent reason for 
requiring compensation for citizens but was no reason 
at all for denying the same right to citizens of othe: 
states: “The fact that considerations of public policy 
do not affirmatively require the extension of the 
benefits in question to citizens of sister states as strongly 
as they require their extension to citizens of this state 
furnishes absolutely no sound reason for the exclusion 
of the former and affords no reasonable basis for the 
discrimination.””!! 

This holding on the question of an unreasonable 
discrimination has been criticized and controverted.'? 
It may or may not be good law. What the California 
court went on to do, however, is the focus here. 

The court proceeded to hold that, although there 
was an unreasonable discrimination between residents 
and non-residents, the effect of the privileges and im- 
munities clause was not to render the compensation 
statute void but to allow it to stand “and automatically, 
and without regard to the intent of the state legis- 
lature’’!* to extend the benefits to such non-residents as 
were citizens of sister states. 

The cutting edge of the decision (based on an earlier 
California case dealing with estate taxes't) was that the 
privileges and immunities clause was not prohibitive, 
penal, or restrictive in language; that the clause does 
not forbid certain state legislation but instead assures 
the citizens of each state of the privileges and immunities 
a state declares for its own citizens; that the clause, 
therefore, ex proprio vigore, 
of every state statute; that, consequently, the courts are 


becomes an express part 


not to strike down a statute which does not give equal 
privileges but are to extend the statute so as to place all 
citizens upon an equal footing. 

“Viewed in this light,” said the court, “it is clear that 
when a state statute imposes a burden on a non-citizen 
which is not imposed on the citizen of the state, the non 
citizen may have relief from the burden thus imposed by 
invoking the provision of the federal constitution for 
the nullification of the discriminatory legislation. But, 
when a privilege is granted to a citizen and withheld 
from a non-citizen, the latter finds relief in the provision 

10. 184 California at 37 

ll. id. at 38. 


12. Annotation, 12 A.L.R. 1207 (1921 Liggett & Myers 
Tobacco Co. v. Goslin, 163 Md. 74, 160 Atl. 804 (1932), and cases 
there cited. 


13. 184 Calif. at 39. 
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of the federal constitution which, by operation of law, 
so to speak, extends the privilege to him.” 

Odd as this reasoning may seem, support does com: 
from two Supreme Court cases. 

In Blake v. 


preferred resident over non-resident creditors of in 


McClung,'* though a Tennessee statut 


solvent foreign corporations doing business within the 
state and was held repugnant to the Comity Clause, the 
statute was not voided; the privileges and immunities 
clause was read into the law and the inequality levelled 


In the Slaughterhouse Cases, ** the Supreme Court first 


gave language to the idea that the Comity Clause did not 
profess to control the action of state governments but 
instead—in the fashion of an insurance policy—assured 
to citizens of other states whatever rights a state granted 
to its own citizens. The words were: 
[he constitutional provision [in Article IV] did not 
create those rights which it called privileges and immunities 
of citizens of the States. It threw around them in that clause 
no security for the citizens of the State in which they were 
claimed or exercised. Nor did it profess to control the power 
of the State governments over the rights of its own citizens. 

Its sole purpose was to declare to the several States, that 
whatever those rights, as you grant or establish them to your 
own citizens, or as you limit or qualify, or impose restrictions 
on their exercise, the same, neither more nor less, shall be the 
measure of the rights of citizens of other States within your 
jurisdiction.18 


Perhaps, therefore, what happened to the Quong Ham 


Wah case on certiorari to the Supreme Court should not 


] 


be so astonishing. The case was dismissed “for want of 


jurisdiction” on the ground that the Supreme Court was 
without authority to review or revise the construction 
of a state statute by the court of last resort of that state 
Co appellant’s argument that the statute below should 
have been held void rather than “construed” as it was, 
Chief Justice White replied: 

True it is elaborately argued that the court below erred in 
supposing that the statute was susceptible of the construction 
which it affixed to it and that, instead of adopting that con 
struction, its duty was to hold the statute void for repugnancy 
to the Constitution on the grounds which were urged. But this 
in a different form of statement but disputes the correctness of 
the construction affixed by the court below to that state statut 
and assumes that the construction is here susceptible of being 
disregarded upon the theory of the existence of the discrimina 
tion contended for then, if the meaning affixed to the statut 
by the court below be accepted, every basis for such contended 
discrimination disappears. It follows that the argument but 
accentuates the frivolous character of the federal question 
relied on.19 
Does it though? Did the argument dispute the cor 

rectness of the construction or did it urge that, on the 
basis of the California court’s construction, the statut 
should have been held void? Surely the latter was th 


point made: a point of the “power” of the California 


court. And when the Supreme Court allowed that 

power to the court of last resort of the State of Calif 

ornia, notice was served upon the highest courts of forty 
14. Estate of Johnson, 139 Calif. 532, 73 Pac. 424, 96 Am. St 

Rep. 161 (1903). 

5. 184 Calif. at 41. 

16. 172 U. S. 239 (1898). 

17. 83 U.S. 36 (1873). 

18. id. at 77. 

19. 255 U. S. 445 (1921) at 449. 











AMERICAN BAR ASSOCIATION JOURNA! 








icas 


side 
yet 
of | 
pos 
bur 
the 
ora 
nul 
tha 
pro 
in 

effe 
stri 
the 
the 





law, 


On 


mn 
Lilies 
aust 
were 


we 











ven other states that if they chose they could, unde 
ke circumstances, “constitutionalize’” an “unconstitu- 
onal” law. To be sure, this was not said; but it is the 
1eluctable conclusion 

Strangely enough, some two years before Chief Justice 
Vhite’s opinion, a Wisconsin case exercised the power— 
iough with a self-imposed moderation. In Konkel v. 
fate*® a Wisconsin resident in military service pleaded, 
s defense to a civil bastardy action, the then war-time 


s 


atute exempting Wisconsin residents in military service 
om Civil process. Judge Rosenberry, speaking for the 
yurt, adjudged the state statute void for conflicting 
ith the federal soldiers’ and sailors’ relief acts. In the 
yurse of opinion, however, came this 

rhe privilege of the act not being denied to the citizens of 
other states by the express terms of the act, it must be held to 
apply to the citizens of other states of the Union. The citizens 
of other states are entitled under the federal constitution to 
enjoy the same privileges and immunities as are conferred upon 
citizens of this state. Therefore, all the privileges and immunities 
conferred by the act upon the citizens of this state are conferred 
upon the citizens of other states, in the absence of language 
expressly limiting the act to citizens of this state. Blake v. 
McClung, 172 U.S. 239, 19 Sup. Ct. 165; Estate of Johnson, 139 
Cal. 532, 538, 73 Pac. 424; Slaughter-House Cases, 16 Wall. 36, 


77,21 

Which means that privileges and immunities are to be 
xtended ex proprio vigore save when the legislature 
ias expressly limited the statute; and, judging the facts 
f the Konkel Case, there must be an express limitation, 
not just a statement of application. Only in the event 
f express limitation will the statute be voided, implies 
Judge Rosenberry; we will then—but then only—not act 
automatically and without regard to the intent of the 
egislature. 


I] 

So is presented a seemingly new mode of constitutional 
construction. If not literally new, a judicial power to 
‘constitutionalize” the ‘unconstitutional’ smacks at 
least of the novel. 

The power, it should be noted, is limited on two 
sides by the conditions of its creation and familiar on 
yet another two bounds. Limited it is, first, by the fact 
of dealing only with extension of privileges, not im- 
position of burdens. If, for example, a discriminatory 
burden is placed, the burden will be removed by voiding 
the statute; if a privilege is discriminatorily given, the 
grant will be made uniform by extension, rather than 
nullifying the statute. Limited, second, by the rationale 
that the power can be generated only by constitutional 
provisions which are not prohibitive, penal, or restrictive 
in language. The power is familiar because courts in 
effect do extend privileges and immunities when they 
strike down limitations—as Judge Lennon observed in 
the Quong Ham Wah Case.** Familiar, too, because of 
the doctrine of “separability” or “divisibility” employed 

20. 168 Wis. 335, 170 N. W. 715 (1919) 

21. id. at 338 

22. 184 Calif. at 36, 41 

23. 184 Calif. at 47; and see Note, Statutory Construction: Partial 
Invalidity: Effect of Unconstitutional Exception on Remainder of 
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when a statute is undergoing scrutiny on constitutional 
grounds. 

This last, it is suggested, is more than an analogue. 
At bottom it is the same as the process of “‘constitutional- 
izing” the “unconstitutional.” If some provision in a 
statute be uncovered and voided because repugnant to 
the Constitution, the whole statutory organ is not nec- 
essarily killed. (Most agree that—after all—this is sen 
sible. Only when the defect is disputed as vital or ex 
crescent does controversy arise over the judicial power 
so to act without regard to what the legislature wanted.) 
The theory of “divisibility,” as that of “constitutionaliz 
ing,” comes from springs of decision having the same 
temper, as witness this portion of the concurring opinion 
of Judge Olney in the Quong Ham Wah Case: 

It is true it [the California statute] contravenes the 
federal constitution in attempting to withhold its benefits from 
non-citizens. But it is its attempt to withhold, not to confer, 
that alone contravenes the constitution, and is therefore invalid 
and ineffective. The law stands as a valid enactment as to 
citizens, and the constitution operates to destroy its attempt to 
withhold its benefits from non-citizens and to extend those 
benefits to them... . 25 
Hence, a cry that the “‘constitutionalizing power” here 

being discussed is judicial legislation—a thing to be 
abhorred as the very devil and doubly damned—would 
seem more hysterical than rational. At the same time 
it is apposite to remark as a bit strained the prevalent 
notion that judicial power in the constitutional realm 
is confined to negation only; that justice of the Su- 
preme Court, for instance, “are not architects of poli- 
cy.""** For the divisibility lore to a lesser, and the “con- 
stitutionalizing power” to a greater, extent involve more 
than mere negation. (And on a different level, just to be 
noted in passing, it is quite tenable to maintain that 
the negating of some one else’s policy is the affirmation 
of another. Whether that means Supreme Court justices 
are or are not “incapable of fashioning their own solu- 
tions for social problems’*** is an abstraction which must 
abide the event.) 

Io the legal philosophers, for additional strength, 
the difference between legislature and court is vexingly 
insoluble.*° ‘That legislatures formulate rules for general 
occasions and courts for specific instances, is hardly 
worth the words to express the idea. Courts also deal 
in the formulation general. That legislation deals with 
future events and adjudication with past, is plainly 
sophistical. That legislatures act to meet a felt need and 
courts to settle a present controversy was long since 
fired by Holmes’ lightning stroke that judicial decision 
is basically legislative—to meet felt needs. Plain think- 
ing folk usually wind up by saying that both legislature 
and court do the same things but in different ways, and 
that the difference in method conditions the competence 
of function. 


Act, 22 Calif. L. Rev. 228 (1934) . 

24. Frankfurter, Law & Politics (1939) essay, “Justice Holmes 
Defines the Constitution” at p. 69. 

25. ibid. 

26. See editorial preface, Science of Legal Method (1921), The 
Modern Legal Philosophy Series. 


$1 













CONSTITUTIONALIZING THE UNCONSTITUTIONAL 


The spark of sense in the cry “judicial legislation” 
may be just that: a concern for the relative competence 
of the two government agencies. If so, then the question 
of the place, effect and consequences of the novel “‘con- 
stitutionalizing power” can bi rightly weighed 

Yet éven all this is too smooth a statement of the 
problem. lake the recent case of Burrow v. Kapf- 
hammer for a new vista. A Kentucky statute regulating 
“employe employee re lations required employers, 
among other things, to pay time and a half for work 
done on the seventh day of any one work week but ex 
empted domestic employments—which included, by 
definition, all hotel work \ private restauranteul 
sought to have the statute, containing a separability 
clause, declared unconstitutional for unreasonable 
discrimination in favor of hotel dining rooms. The 
Kentucky Court of Appeals modified a lower court 
judgment (holding the statute invalid) by adding the 
plaintiff and all in his class to the category of those ex- 
empted, thus making unnecessary a declaration that the 
statute was void. But small weight was given the sepal 
ability clause, Judge Thomas considering courts to have 
that power without such expressions from the legislature: 


Ihe general rule on that question is, that if is manifestly 


apparent that the legislation would not \ een enacted with 
its unconstitutional provisions deleted 7 nvalid, then the 
entire act is stricken down, but shot t conclude other 
wise, then only the invalid portion come annulled 


with the remaining portion untouched by t decision, and 


that rule prevails although the tatut mtains a separable 
clause. . . . However, when such contained in an 
attacked statute it will be giver re nd especially so 
as to one of the nature and kind | nvolved, dealing with 
the broad subject of labor, and making provisions with reference 
, ] 


to employer and employee of wide scope far-reaching 


effect. . . . We are, therefore, not prepared to say that the 


legislature would not have enacted the remaining portion of the 


act after deleting therefrom as we have done, supra.? 
In this, the Kentucky court took much the same view as 
the Supreme Court of North Dakota, which also con 
stitutionalized a statute by enlarging the exempted class 
to include the attacker, and referred to the separability 
clause as something “which it seems customary nowa 
days to insert in all legislation with the apparent hope 
that it may work some not quite understood magic.’’® 

A note in one of the reviews discussing the Kapf- 
hammer Case remarks on it as “a comparatively novel 
disposition of the constitutional difficulties which may 
be created by a discriminatory exemption in an other- 
wise valid statute.” Ihe courts have felt, continues 
the writer, they have two alternatives: to remove the 
exempting clause and so subject those exempted to the 
operation of the statute, or to declare the statute un 
constitutional on the ground that “extension of its 
affirmative operation is judicial legislation.’”*! The 
Kapfhammer Case “by broadening the scope of the ex- 


emption Clause itself, presents a third alternative which 


284 Ky. 753, 145 S. W. (2nd 7 (1940 
145 S. W. (2nd) at 1072 
Kapaun v. Fed. Land Bank, 64 S. D. 635, 269 N. W. 564 
(1936) , at 64 S. D. 638. 
380. 54 Harvard Law Rev. 1078, at 1079 
$1. ibid 


neither extends the statute to those exempted nor com 
pletely invalidates desirable legislation.’’** 

The point of departure of the Kapfhammer from the 
Quong Ham Wah doctrine—which makes the forme 
case so interesting —is that by the Quong Ham Wa 
language the discrimination would be considered 
burden and the statute therefore unconstitutional and 
to be voided. Hence the Kapfhammer Case can be con 
sidered an extension of the Quong Ham Wah holding 
More, by adding the two cases, a composite rule can be 
framed to the effect that, ex proprio vigore, the Con 
stitution will both extend a privilege to, and remove a 
burden from, one unreasonably discriminated against 
all without voiding the statutes involved; all by con 
stitutionalizing the statutes under the “power” pei 
mitted by the Supreme Court. 

It is true that the Kapfhammer opinion resolutely 
denied any such braving of the legislature or of orthodox 
constitutional construction and put itself squarely on 
the ground reported by the writer of the review not 
It is impossible to arrive at any other conclusion, says 
the Kentucky Court of Appeals, by the aid of logic, 
common sense, or reason “‘since the class exempted may 
not be made amenable to the provisions of the statute 
by the court when the legislature has expressly enacted 


to the contrary.’ Then comes a series of labored logics 


Therefore, when the exemption results in forbidden discrimin 
ation, then those discriminated against become relieved of the 
burdens imposed by the statute solely because of the discrimina 
tion, since if it were otherwise, then the discrimination would 
] 


have no effect, although positively forbidden by constitutiona 


guaranties against discrimination. . If, therefore, it is rendere 
void for such reason it may not be applied to either the on 
discriminated against, or to the exempted one which _ the 


] 


legislature said should not be affected by or embraced within 


the terms of the statute. Therefore, we repeat that no othe! 


I 


conclusion is possible than the one to which we have arrived 
Chis conclusion is mildly hailed by the commentator 
“Viewed functionally,” says he, “this treatment is 
analogous to restricting the application of statutory 
language to constitutional purposes.” Phough it may 
encourage successive suits by those discriminated against 


‘it at least should not be criticized as ‘judicial legisla 
tion’.’’6 

lo dispute both the logic of that observation and thi 
sense of the court itself, is not necessarily to say that 
their final stands are specious. But when the Kentucky 
court said it would not change the exemption so as to 
remove from it the discriminated-in-favor-of hotel 
operators ( bec ause, forsooth, the legislature had ex 
empted them and the court “had no power or authority 
to legislate (sic!) contrary to such express legislative 
provisions” and would, instead, put in the exempted 
class the discriminated-against private-restauranteurs, it 
ought be open that this was just as “contrary to express 


legislative provisions” as the other alternative. True, it 


ibid 

145 Ss. W 2nd 1072 
ibid. 

54 Harv. L. Rev. at 1079 
id. at 1080 

145 S. W. (2nd) at 1072. 
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iy be argued that the court did not extend the 
firmative operation of the statute. True enough. But 
did extend the neg e operation of the statute; and 
firmative and negative are co-relatives—not absolutes— 
hich depe nd on who is where. 
Ill 

On the legal level, all this results in a fascinating and 
mnfounding diagram. Chart it broadly. When an un- 
asonable discrimination is created by statute, the 
yurts may hold the statute “unconstitutional” and void. 
If, however, it is decided not to void the statute, the 
iscrimination may be overcome: at the suit of one who 
as been denied a privilege, by extending the statute to 
im; at the suit of one who has been burdened, by re- 
loving the discrimination altogether; or by simply 
lacing the particular attacker within the non-burdened 
lass but leaving the discrimination otherwise un- 
changed. 

The amusing thing is that the courts engaging in 
ach mode seem bluntly to deny the soundness of any 
ther alternative [his is done, it would seem, because 
n each alternative the court is able to employ some 


hoice logic by playing on the concepts “affirmative 


HAT is a law 


interpretation in printing the legislative prod- 


is this year being given a fresh 


uct of the Congress. The volumes of Statutes 
at Large that preserve for posterity the deliberations 
of the 77th Congress will regularly contain five instead 
of seven kinds of laws,’ in addition to proclamations 
which are not laws, and occasional Reorganization Plans 
and Amendments to the Constitution. Public, and 
private joint resolutions are the two types which dis- 
appear in titles, though their origination in that form 
will still be noted. They have been separately identified 


but printed chronologically within the two series of 


1. “ ‘Law’ as used s clause (Constitution, Article 1, sec. 7, 
par. 2) describes ‘an exertion of legislative power’.” King Mfg. Co. 
v. Augusta, 277 U.S. 100, 103 (1928 The paragraph of the Con- 
stitution deals with the enactment of a bill. The Congress is the 
sole source of legislation “proper for carrying into execution” all 
powers vested by the Constitution in the “Government of the 


United States, or in any Department or Officer thereof” (Article 1, 
sec. 8, par. 18). Laws so made, to which treaties are assimilated, 
are “the supreme Law of the Land” (Article VI, sec. 2). 

2. The publication of treaties within the proclamations in Stat- 
ites at Large has led to a discrepancy in citing them by dates 


between the Department of State and political scientists on the one 
hand and municipal lawyers and courts on the other. A treaty 
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operation,” “negative operation,” “privilege” and 
“burden” and thus “logically prove” that the judiciary 
is not going in for “judicial legislation.” Undoubtedly 
this shibboleth is the reason for the highly abstract and 
attenuated logic of these cases. It is as if Freud’s com- 
plex-searching test revealed all the language as a swaddle 
to clothe and hide the taboo. 

Now it might be said that the judiciary at present has 
and uses the power to mold legislation into what is 
conceived by it as the constitutional gestalt. It might be 
said this is done, indirectly, every time a statute is 
declared “unconstitutional” and void. The power of 
“constitutionalizing’” could, perhaps, be maintained as 
little else than the co-relative power of “unconstitu 
tional.”” All the new power does, if it is a new powe1 
this view would say—is to reach the same point by the 
more direct means of ex proprio vigore. 

What is sound here as constitutional logic or sensible 
in practical affairs? Is there in truth a new power here, 
a new mode of constitutional construction? Or does the 
novelty of “‘constitutionalizing” lie more in a shock to 
our sense of what courts are thought to do ideally, than 
in the process itself? Nice questions these. 


acts. Statutes at Large, then, will hereafter ordinarily 
consist of six series, public and private “acts,” concurrent 
resolutions, treaties, international agreements other than 
treaties and the numbered proclamations. Treaties, en- 
shrined in their unnumbered proclamations,’ are print- 
ed in Statutes at Large in virtue of the provision of 
Article VI, sec. 2, of the Constitution which stipulates 
that “all Treaties made, or which shall be made, under 
the authority of the United States” are part of “the 
supreme Law of the Land.” The elimination of two 
categories by title and their consolidation with two 
retained categories of legislation are sufficiently ex- 





being an international instrument, the date of its signing is the one 
to identify it, not the date of ratification by either party, the date 
of the exchange of ratifications (contractual entrance into force) 
or of national application (proclamation in the United States). 
Municipal lawyers, however, have quite frequently cited the date 
of the proclamation, which recites the text of the treaty in Statutes 
at Large, where it is printed in the chronological order of the 
proclamations. Courts have also used these proclamation dates, 
apparently by transfer from briefs before them. The discrepancy 
may be considerable. The Isle of Pines treaty of March 2, 1904, 
with Cuba, which could have appeared in 33 Statutes at Large if 
promptly acted on, was in force only on March 23, 1925, and 
actually appears in 44 Statutes at Large 
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JOINT RESOLUTIONS ARE LAWS 


plained by the following correspondence between the 
Department of State and the Joint Committee on Print- 
ing of the Congress:* 
November 16, 1940 
My dear Mr. Vice President: 

The Secretary of State is, as you know, required by law to 
arrange for separate (“slip law”) prints of every act and joint 
resolution passed by Congress as soon as it becomes law (5 
U.S.C. § 165; 44 U.S.C. g§ 191, 192) and to compile, edit, index, 
and publish the United States Statutes at Large (44 U.S.C., 
Supp. V, § 196). The practice followed by the Department 
in this connection in distinguishing between acts and joint 
resolutions in the numbering and designation of the laws has 
resulted in some confusion. In the separate prints, acts and 
joint resolutions of a public nature have for many years been 
designated as “Public, No. —,” or “Public Resolution, No. —”; 
those of a private nature, as “Private, No. —” or “Private Resolu- 
tion, No. —.” In other words, the laws of the United States are 
numbered in four different series. The situation is also com 
plicated by the fact that in the Statutes at Large the public acts 
and public joint resolutions, while retaining their numbering 
in separate series, have for some years been grouped together 
in one part, and the private acts and private joint resolutions 
in another. 

The present system of segregating acts and joint resolutions 
in different series probably is an outgrowth of the situation in 
the early days of the Congress when all major legislation took 
the form of acts and only minor legislation was in the form of 
resolutions. In recent years much major legislation has taken 
the form of the joint resolution, and I believe it is now rather 
generally conceded that a joint resolution is just as much a 
law as a bill after passage and approval 

For example, in Davison Gulfport Fertilizer Co. v. Gulf & 
Ship Island Railroad Co. (92 F (2d) 107, 113 [cert. den. 302 U.S 
738]), United States Circuit Court of Appeals for the Fifth 
Circuit, July 20, 1937, Circuit Judge Holmes, dissenting (but 
not as to this point), said: “The controlling legal principles 
may be presented briefly. A joint resolution has the charac 
teristics and effect of law, and is to be construed as other 
statutes.”” Likewise, in Ann Arbor Railroad Co. et al. v. United 
States et al. (281 U.S. 658, 666), decided June 2, 1930, the opinion 
of the Supreme Court states in part: “The measure that is 
before us is the joint resolution which emerged from the legis 
lative deliberations and proceedings. It is brought here to the 
end that we may determine its proper construction, which of 
course is to be done by applying to it the rules applicable to 
legislation in general.” 

As illustrations of the manner in which the terms “act,” 
“joint resolution,” and “law” are interchanged in legislative 
practice, I might mention Public Resolution, No. 66, 76th Con 
gress, approved April 25, 1940, which is entitled “Joint Resolu 
tion to Amend Section 5 of Public Law Numbered 360, Sixty 
sixth Congress.” Similarly Public Resolution, No. 54, 76th Con 
gress, entitled “Joint Resolution To preserve the neutrality and 
the peace of the United States and to secure the safety of its 
citizens and their interests,” approved November 4, 1939, con 
tains the provision (Sec. 20) that “This joint resolution may be 
cited as the ‘Neutrality Act of 1939°.” 

In the circumstances, since a joint resolution is generally 
considered as being as much a law after passage and approval 
as is a bill after its passage and approval, and since the acts and 
joint resolutions are embodied in the Statutes at Large in the 
order of their approval, irrespective of the form of the docu- 
ment by which the law was accomplished, there would seem 
to be no good reason for numbering the acts and joint 
resolutions separately. 

It is believed that the present system of numbering the laws 
can be greatly simplified and improved by reducing the four 
series to two, which could be called “Public Law —” and 
“Private Law —.” Persons not familiar with the intricacies 
of the traditional system frequently make inquiries involving 





8. The texts were furnished by the Department of State. It is 
proper to remark that suggestion of the change was made by Louis 
F. Schmeckebier of the Brookings Institution, who has done so 
much useful writing upon many phases of national administrative 
organization and functions. 
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an approved joint resolution referring to it as “Public, No. - 
or “Public Law No. —.” Later, the misapprehension 
discovered and it is realized that “Public Resolution, No. —” 
was what was meant. The result is likely to be serious waste 
of time for all concerned. The proposed new system, using one 
numbered series for public laws and one for private laws, would 
be much less confusing to the majority of people. Moreover 
it would considerably simplify the work of printing, distributing 
handling, and filing the “slip laws.” 

Another advantage is seen in that the laws in each of the 
two categories would appear in the United States Statutes at 
Large in complete and regular sequence, according to the law 
numbers. There would be no interruptions, such as have 
occurred in many volumes of the Statutes, of the numbered 
order of the public acts by the interspersion of public resolu 
tions. At present there is no series of numbers connected with 
the laws which appears consecutively through a given volume 
Under the proposed system, the complete uninterrupted series 
of “Public Laws” would appear in the first part of a volume 
followed later by the complete series of “Private Laws.” 

It is believed that this projected alteration in the numbering 
of the laws of the United States would contribute to efficiency 
in the work of the Government. The Department is therefore 
prepared to inaugurate the new system beginning with the first 
session of the Seventy-seventh Congress, provided no objection 
is perceived. 

I am addressing a similar letter to the Speaker of the House 
of Representatives. 

Sincerely yours, 


CONGRESS OF THE UNITED STATES 
Joint Committee on Printing 
Washington 
January 16, 194] 


My dear Mr. Secretary: 

With reference to the letter of the Acting Secretary of State 
dated November 16, 1940, addressed to the Vice President of 
the United States, which was referred to the Committee on 
Printing of the Senate, you are advised that the Joint Com 
mittee on Printing, under authority of the Act of March 1, 1919 
sec. lil, Tithe 44, U.S. Code), “To remedy neglect, delay 
duplication, or waste in the public printing and binding and 
the distribution of Government publications,” hereby approves 
the numbering of laws and joint resolutions in two series, viz 
“Public Laws” and “Private Laws,” instead of the present method 
of using four series of numbers, viz: “Public Laws,” “Public 
Resolutions,” “Private Laws,” and “Private Resolutions.” 

Very truly yours, 
PETE JARMAN, 
Vice Chairman 


While the legislation which requires approval by the 
President to be effective will henceforth be published 
only as Public and Private Laws, the system of proposals 
made to Congress from which it originates stands un 
changed. Each member of the two houses of Congress 
has the right to initiate proposals which in their respec 
tive houses take the form of bills, joint resolutions, con 
current resolutions and “simple” resolutions of the sing] 
house. Each series is numbered consecutively in each 
Congress and retains that distinctive number so long as 
its identity remains, in whatever session of the 2-year 
Congress it may actually be considered. There are thus 
eight forms of proposal in train, bills numbered as H.R 
or S. and the three types of resolutions numbered as 
H.J., H. Con. and H. with their S. counterparts. 

What subject matter is destined to be submitted in 
these respective forms is not definitely fixed. The choic« 
of form is fundamentally the option of the member of 
a house who sponsors a proposal. Generally speaking 


a proposal intended to carry into execution any of the 
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JOINT RESOLUTIONS ARE LAWS 


islative powers of Congress is introduced as a bill 
ich by Article 1, sec. 7, par. 2, of the Constitution may 
Well over 90% of all proposals are 
troduced in this form. When approved by the Presi- 


ecome a Law.” 


nt these “acts” of the Congress become public or 
ivate “laws” and are published by the Department of 
ite separately as slip laws prior to compilation in 
itutes at Large. 
Che incorporation of one of the three forms of Con- 
ssional resolution into the body of laws raised a 
iestion seldom noticed outside of the halls of Congress 
1 not too clear there: What are the functions and 
lue of that type of legislative action? It will be con- 
nient to set down identifying comments upon them 
the inverse order of their legislative importance. 
H. and S. resolutions—distinguished as “simple” reso- 
tions—have no legislative value beyond the precincts 
Congress, though their employment for parliamentary 
purposes contributes largely to the legislative process. 
It is the form the decisions take which Jefferson in his 
\fanual referred to in the sentence: “When the House 
Che rules of the House 
modified, controlled, interpreted 


ymmands, it is by an ‘order’.” 
ind Senate are made 
ind relaxed or specially applied by these resolutions. 
In recent Congresses a large majority of the important 
legislation has been forwarded in the House of Repre- 
ntatives by the adoption of H. resolutions from the 
Committee on Rules giving the bill in question a right 
f way and limiting the debate to a few hours.* Resolu- 
ys adjourn or recess either house, organize standing 
mmittees, allocate legislative funds, form special com- 
\ittees, provide for investigations, “request” informa- 


tion from the President or “direct” heads of departments 


to furnish it,? and authorize ceremonials among many 
iternal functions confined to the respective houses. 
\ “simple” resolution records the will of the body as 
ffectively in the legislative as in the parliamentary or 
procedural fields. The Lend-Lease Act (Public Law No. 
|, 77th Cong.), under consideration as H.R. 1776, was 
turned to the House of Representatives from the Sen- 
te with 12 amendments. When a bill has passed both 
houses in different forms, the conference procedure is 
rdinarily resorted to for the necessary reconciliation of 


he divergent texts. Time and the same result was gained 
yy the House adopting H. Res. 131, 77th Cong., accept- 


4. Introduction of proposals in the 76th Congress amounted to: 
S. 4438; S.J. Res. 308; S. Con. Res. 56; S. Res. 342; H.R. 10736; H.J. 
Res. 623; H. Con. Res. 95; H. Res. 647. From 15174 bill proposals, 
51 private and 894 public acts and from 931 joint resolution 
roposals 6 private and 111 public joint resolutions were pro- 
uced. The raw figures are not indicative of the extent of the 
egislative process. Probably a fifth of the proposals were intro- 
uctions of the same text simultaneously in the two houses. Many 
uplicates were sponsored by various members seeking to be the 


fathers of legislation, in one case four persons introducing the 


ume text. A large number of proposals deal with the same subject 
latters and may be consolidated, utilized or superseded by an 
pproved act; in the 76th Congress S.J. Res. 64, H.J. Res. 168, H.R. 
0323 and H.R.10213 all related to refugee children (Public No. 
76). Hundreds of pension and relief bills may be superseded and 
msolidated in a single act. It is reasonable to estimate that half 
f the bills introduced in a Congress is incorporated, reflected or 
ifluential in the acts approved. 
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ing textually the amendments voted by the Senate. With 
its passage, the act was immediately enrolled and went 
to the President for approval. 

Occasionally a “simple” resolution is employed to 
express the body’s view on some public question. An 
instance of 1912 will illustrate. S. Res. 272, 62d Cong., 
2d sess., requested information from the Secretary of 
State respecting Japanese activities at Magdalena Bay, 
which was given.* On July 31 Senator Lodge introduced 
S. Res. 371, which was adopted August 2° and has since 
been sometimes erroneously cited by publicists as a 
pronouncement of Congress rather than an opinion of 
the Senate. Failure to appreciate, by the public, the 
strictly non-legislative value of the “simple” resolution 
encourages controversialists in Congress to use it decep- 
tively. Proposals that stand no chance of getting any- 
where legislatively are put in this form partly with a 
view to provoking a privileged debate and partly because 
such a text becomes a legitimate basis of news reporting. 
By resorting to this device, many a Congressman appears 
in the news as the serious sponsor of an extreme idea, 
whereas the form of his proposal and the fact that he is 
of a political or ideological minority go to prove that he 
is just shadow boxing in front of public opinion. 

House and Senate resolutions are not officially printed 
as a group. All of them are, of course, printed separately 
in bill form when introduced. Many of them appear 
textually in the proceedings of the two houses on the 
occasion of their consideration. All that are adopted 
are officially printed in the Journals of the House and 
Senate. Many appear as the authorization at the front 
of publications of requested information, hearings or 
other material. From this practice of limited publica- 
tion, it may be deduced that “simple” resolutions, as 
proper exertions of legislative power,’® are to be con- 
sidered as “law” within the scope of their operation, 
which would usually be that of procedure. 

Concurrent resolutions are not issued as slip laws, but 
are printed together in the appropriate volumes of 
Statutes at Large. The implication that they are a 
special form of law is scarcely to be doubted, but it is 
clear that they are not laws of the same character as acts 
and joint resolutions, which are approved by the Presi- 
dent. Concurrent resolutions, though passed by the con- 
currence of both houses of Congress as the name shows, 


5. Sec. XXI, House Manual, § 395. For further discussion of 
this section and the pertinent constitutional provision see below. 

6. These special orders are effective by majority vote and are a 
form of closure. House Rules and Manual §§ 720, 733, 734, 880 
(House Doc. No. 665, 76th Cong., 3d sess.). Closure in the Senate 
is provided for by Rule XXII of the Standing Rules of the Senate, 
but is seldom invoked. 

7. This is one of the few functions for which a “simple” 
resolution is used which is stipulated to be accomplished by 
“resolution.” House Manual Rule XXII, 5, § 856. Usually those 
purposes are defined as subject to the order of the House of 
Representatives. 

8. Congressional Record, 48, 4170; Sen. Doc. No. 640, 62d Cong., 
2d sess., Cong. vol. 6177. 

9. Congressional Record, 48, 10046; Senate Report 996, also 
printed, ibid., 9923. 

10. King Mfg. Co. v. Augusta, 277 U.S. 100, 123 [1928]. 
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are not approved by the President." It follows that their 
effectiveness is limited to the authority which the Con- 
gress as a whole may be able to give them. The concur- 
rent resolution is not appropriate, and is not used, for 
legislation intended to have general effect. It may be 
doubted whether the President or the judiciary would 
feel themselves legally bound to observe a prescription 


contained in a concurrent resolution that was not itself 


prov ided for in an act or joint resolution. 


Such legal determinations as are exclusively within 
the domain of the Congress, however, may be and prob- 
ably should be, expressed in this form. Without at- 
tempting to prove any particular case it may be suggested 
that there are constitutional powers of Congress so in- 
herently within its jurisdiction and so independent of 
executive or administrative conditions that they could 
properly be expressed by concurrent resolutions. Be 
that as it may, there are legislative situations which call 
for a decision having the force of law to be taken by 
the Congress alone and independently of the Executive. 
A recent instance was the use of H. Con. Res. 47, 77th 
Cong., Ist sess., to correct an act at the enrollment stage, 
that is, after it had passed both houses and just before 
it was sent to the President for approval.'* The con 
current resolution has facilitated the conditional invest 
ment of the President with authority which the Congress 
might not be willing to confer upon him uncondition- 
ally. It has thus contributed to the solution of important 
national problems and at the same time has relieved 
tension on the debating constant that the Presidency 
accumulates too much power. Three instances of this 
use of the concurrent resolution—one negative, two posi- 
tive—may be mentioned. By the Reorganization Act 
of 1939'* the President is empowered to make effective 
reorganizations of the executive and administrative 
agencies of the Government in accordance with plans 
which become effective 60 days after being transmitted 
to the Congress, only if during that period “there has not 
been passed by the two Houses a concurrent resolution 
stating in substance that the Congress does not favor the 


reorganization plan.”'* 


Sec. l(a) of the so-called Neutrality Act of 1939 
empowers the President, or the Congress by concurrent 
resolution, to find that the state of war exists upon which 
the operation of the act depends. In the ‘“Lend-Leas« 
Act,’*¢ 
by sec. 3(c), June 30, 1943 “‘or after the 


sec. 3(a) confers authority on the President until, 
passage of a con- 
current resolution by the two Houses before’’ that date. 


In both these cases the specified use of the concurrent 


11. Formerly concurrent resolutions containing propositions “of 
pproval, but such 


Hinds’ 


legislation were sent to the President for 
propositions are not now reg irded as within their scope 
Precedents, IV, 3484) 

12. If the error had been found after the enrolled act had been 
sent to the President for approval would have been 
made by a joint resolution 

13. April 3, 1939, 53 Stat 


14. Title I, Part 1, sec. 5 
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resolution is incorporated in a law and on that accoun 
any such resolution would have the effect attributed to 
it by the law. 

In the current practice, concurrent resolutions have 
been developed as a means of expressing fact, prince ipl S. 
opinions and purposes of the two houses.**? Joint com 
mittees, adjournments and recesses of the Congress are 
authorized by resolutions of this form. A concurrent 


} 


resolution is binding on neither house until agreed 
to by both, as is apparent from the form, which begins 
“Resolved by the House of Representatives (the Senat 
concurring).”’ 

rhe joint resolution originates in Article I, sec. 7 
3, of the Constitution, which stipulates: 


Every Order, Resolution, or Vote to which the Concurrenc 


of the Senate and House of Representatives may be necessary 


except on a question of Adjournment)” shall be presented to 


the President of the United States; and before the Same shall 


take Effect shall be approved by him, or being disapproved by 


him, shall be repassed by two-thirds of the Senate and Hous 

of Representatives, according to the Rules and Limitations 

prescribed in the Case of a Bill. 

The “order” and “vote” mentioned in this constitu- 
tional provision did not evolve into forms of legislation 
presented to the President for approval. Jefferson's 
Manual (sec. XX, 4) says “when the House commands, 
it is by an ‘order’;”” that word came to be restricted to 
describe decisions as to procedure and regulations con 
cerning the conduct of business or of persons. The term 
“vote” in congressional practice is used to designate 
the procedure whereby the sense of the body on a 
proposition is found rather than the form of the proposi 
tion, which is the significance of the term in this phrasé 
of the Constitution.’® The “order” and “vote” requiring 
the concurrence of both houses of Congress and the 
approval of the President are in desuetude. 

The provision of Article 1, sec. 7, par. 3, of the Con 
stitution, therefore, serves primarily to describe only the 
joint resolution®® and to distinguish it from the “law” 
which originates in a bill. The slightness of the distinc 
tion is decreased by the practice of the 77th Congress in 
publishing both acts and joint resolutions as “public 
laws.’ It has never been great. Both are titled in simila1 
fashion and both are done “‘by the Senate and House of 
Representatives of the United States of America in Con 
gress assembled.”” The act begins: “Be it enacted” and 
the resolution: “‘Resolved;” and it more often has a 
preamble than does an act. Rule XIV of the Senate and 
Rule XXI of the House without distinction lay down 
procedure with re spect to bills and joint resolutions, thi 


processes be ing identical. 


21-27 give details of the parliamentary proce > followed 
15. Public Resolution No. 54, 76th Cong., £ s 54 Stat 
U.S. Code, title 22, § 245a 
16 Public Law 11, 77th Cong., 
17. Hinds’ Precedents, I], 1566, 1567 


18. A concurrent resolution is employed for t 


approved Mare 1941 


19. “Motion” is the customary term in this sense 


20. Cf. United States ex rel 
470 [1889]. 


Levey v. Stockslage 
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| he observable difference between them is that by the 
stitution a bill “shall become a Law” whereas a 
nt resolution “shall take Effect.” A law is a piece of 
isiation in effect and a joint resolution is a piece 
legislation in effect. The scope of their effectiveness 
is presumably the same, for legislation passed by both 
uses of Congress and approved by the President is 
arly national in its application. The letter of the 
Secretary of State of November 16, 1940, is more per- 
isive as to the utility of treating acts and joint resolu- 
ns the same, than as to the propriety of that treatment. 
The Secretary believes that “it is now rather generally 
nceded that a joint resolution is just as much a law 
a bill after passage and approval.” The two cases he 
es really amount to holding that a joint resolution 
s to be construed as other statutes” and is subject for 
istruction to “the rules applicable to legislation in 
neral,” though the Circuit Court held that it “‘has the 
iracteristics and effect of law.’”? The legislative prac 
of using the terms “joint resolution,” “act” and 
law’’ is more important as evidence, for the Congress 
rtainly and repeatedly, even customarily, produces 


islation which it intends to be law from both kinds 


proposal. Since “all legislative powers” are vested in 
e Congress the power to legislate rather than the form 


takes is the essential element. 


One kind of joint resolution does not go to the 
President for approval, those proposing amendments 
» the Constitution Article V provides that “the Con- 
ess, whenever two-thirds of both Houses shall deem it 


cessary, shall propose Amendments to this Constitu- 
tion.” In this capacity the Congress acts not for the 
United States but as the delegated agent of the people,” 
nd the joint resolution is the proper form since the 
Congress should act as a unit instead of as two con- 
approval of the President was 


as early as 1798.24 


rring bodies. The 


termined not to be requisite 


Bills and joint resolutions follow the same stages in 
coming laws (House Manual, sec. 963). On introduc- 
m they are first printed on white paper in quarto 
1074 x 7/4 inches) in 12-point type in 30-em lines, with 
!-point leads, with the lines numbered, being reprinted 
ind revised to record the stages of their parliamentary 
Che instrument in the form that it passes the 


rogress. 


21. Other cases more positive on the point under dis 
ssion. Field v. Clark, 1 U.S. 649; United States v. Ballin, 144 
S. 1: Fourteen Dia md Rings v. United States, 183 U.S. 176 
e House Manual (s¢ 97) states that joint resolutions “have 
e full force of law 

22. Of these there were 4,020 from 1789 up to 1941; see Secretary 
the Senate, Proposed Amendments to the Constitution of the 
ited States introduced in Congress from December 6, 1926, to 


nuary 3, 1941. In period there were 740; House Doc. No. 
3, pt. 2, 54th Cong., 2d sess., lists 1964 and Sen. Doc. No. 93, 69th 
yng., Ist sess., 1316 

rague, 282 U.S. 


23. United States v. Spra 
221, 229 [1920] 


Smith, No. 1, 253 U.S 


3 Dall. 378. By inadvertence 


79 


24. Hollingswortl 
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JOINT RESOLUTIONS ARE LAWS 





716, 733 [1931]; Hawke - 








originating house is “engrossed” for transmission to the 
other house, attested by the Secretary of the Senate or the 
Clerk of the House. Engrossment consists of a correct 
print on heavy blue paper, and the “bill” is now desig- 
nated “‘an act.” If the second house amends the text, 
a conference is ordinarily appointed to reconcile the 
texts of the two houses. The text that has passed both 
houses is “enrolled,” which consists of printing in 8- 
point-leaded 10-point type in 27-em lines on white folio 
parchment; the instrument is signed by the President of 
the Senate and the Speaker of the House of Representa- 
tives, the officer of the originating house signing first. 
In this form it is approved by the President and then 
sent to the Department of State. The “slip law’ is 
printed from the type of the enrolled form, with the 
leads pulled, but on a 9- x 6-inch page. The same type 
is made up into Statutes at Large. 


The legislative uses to which the joint resolution are 
put can only be indicated. The form of the joint resolu- 
tion is sometimes chosen for a proposal in the hope that 
the form will facilitate passage. At least since June I, 
1920, Rule XXI, 4, of the House Rules has countenanced 
appropriations by joint resolution, though it more com- 
monly provides funds for purposes already determined 
by law. Joint resolutions are more likely than acts to be 
used as supplementary legislation to enunciate an atti- 
tude, delineate a policy, touch upon extra-legislative 
matters. Unusual instances of its use were the joint reso- 
lution of March 1, 1845 for the annexation of Texas” 
and that of July 7, 1898 for the annexation of Hawaii.” 
Admission of states to the Union has been in this form. 
The two houses have concluded, as against some former 
practice, that the joint resolution is not the proper 
instrumentality for purposes of general legislation.* 
The House Manual lists the following:** 


They are used for what may be called the incidental, unusual 
or inferior purposes of legislating, as extending the national 
thanks to individuals, the invitation to La Fayette to visit 
America, the welcome to Kossuth, notice to a foreign govern 
ment of the abrogation of a treaty, declaration of intervention in 
Cuba, correction of an error-in an existing act of legislation, 
election of managers for National Soldiers’ Homes, special ap 
propriations for minor and incidental purposes. At one time 
they were used for purposes of general legislation; but the two 
Houses finally concluded that a bill was the proper instru- 
mentality for this purpose. 





President Buchanan approved the joint resolution of March 2, 


1861, and President Lincoln approved on February 1, 1865 that 
which became the 13th amendment. 


25. 5 Stat. 797. 

26. 30 Stat. 750. 

27. Hinds’ Precedents, IV, 3370-73. If the “neutrality act of 
1939” is an exception, it may be explained as an exception that 
evolved from what began as an expression of policy by joint resolu- 
tion of August 31, 1935, with further revision February 29, 1936, 
and May I, 1937, 49 Stat. 1081, 1153; 50 Stat. 121. 

28. Sec. 397, citing Hinds’ Precedents, IV, 3370, 3372, 3519; V, 
6270, 6321, 7082, 7083, 7319, 7336. 
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O intent was the Constitutional Convention of 1787 
in securing a method of selecting the executive 
which would make him independent not only of 

the other branches of the federal government but of 
state and foreign governments also, that the Convention 
in determining on a plan considered the following eleven 
proposals for his selection: 


1. By the National Legislature (Congress); 
2. By the People; 
3. By the Electors (a) Chosen by the State Legislature, 
(b) Chosen by the People; 
And if the Electors should fail to Elect, That Selection Be Made 
4. (a) By the Senate, or 
9. (b) By the House and Senate, o1 
6. (c) By the House; 
7. By the Second Branch of the Legislature (Senate); 
8. By State Executives; 
9. By State Executives with Advice of State Councils; 
10. By State Legislatures; 
11. By the States, Each of Which Would Vote for a Different 
Executive and from the Number Thus Selected either the 


National Legislature or Electors Appointed by the National 
Legislature Would Select the Executive 


1. By the National Legislature 

This was first proposed as the Virginia Plan.’ It was 
said that as the executive was only an institution for 
carrying the will of the legislature into effect, the latter 
ought to appoint an executive who would be account 
able to that body only.?- He should be absolutely de- 
pendent on the legislature, an independence of the 
executive from the legislature being the very essence 
of tyranny.’ The sense of the nation would be better 
expressed by the legislature.* If the salary of the execu- 
tive should be fixed, and he be made ineligible for a 
second term, there would not be such a dependence on 
the legislature as opponents of the plan imagined.® 

The objections made to this plan were many. There 
would be a constant intrigue for the election; the legis- 
lature and the candidates would bargain and play into 
one another’s hands; votes would be given under prom- 
ises and expectations of recompensing the members of 
the legislature by services to them or to their friends.* 
The executive would be the mere creature of the legisla- 
ture so appointed and must needs be impeachable by 


that body. It would be a work of intrigue, of cabal and 


1. Formation of the Union, Government Printing Office, Sixty- 
Ninth Congress, First Session, House Document No. 398, p. 117, 
May 29, 1787. 


2. Ib. p. 132, Mr. Sherman—June |. 22 of the 39 signers spoke on 
this general subject. 


3. Ib. p. 134, Mr. Sherman—Ib. 
4. Ib. p. 392, Mr. Sherman—July 17 
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“A REPUBLIC—IF YOU CAN KEEP IT” 


By WM. LOGAN MARTIN 


of the Birmingham (Alabama) Bar 





of faction, like the election of a pope by a conclave of 
cardinals; real merit would rarely be the ttle of a; 
pointment.? 

Since it was admitted to be a fundamental princip! 
of free government that the legislative, executive and 
judicial powers should be separately exercised, it was 
equally fundamental that they be independently exe: 
cised. ‘There is the same and perhaps a greater reason if 
the executive should be independent of the legislatu: 
that the judiciary should be so. A coalition of the 
executive and legislative would be more immediately 
and certainly dangerous to public liberty. Therefore th 
appointment of the executive should either be drawn 
from some source or held by some tenure that would 
make him a free agent with regard to the legislature 
and this could not be if he were appointable from tim« 
to time by the legislature. It was not clear that such an 
appointment in the first instance, even with ineligibility 
afterwards, would not establish an improper connection 
between the two departments.* In addition to the gen 
eral influence of that mode on the independence of the 
executive, the election would agitate and divide the 
legislature so much that the public interest would ma 
terially suffer thereby. The candidate would intriguc 
with the legislature, would derive his appointment from 
the predominant faction, and be apt to render his ad 
ministration subservient to its views.® 

Foreign ministers would exercise their influence on 
the legislature in order to gain an appointment favor 
able to their wishes. Germany and Poland were wit 
nesses of this danger. In the former the election of the 
head of the empire, until it became in a manner heredi- 
tary, interested all Europe and was much influenced by 
foreign interference. In Poland, although the elective 
magistrate had very little real power, his election had 
at all times produced the most eager interference ol 
foreign princes, and had in fact at length slid entirely 
into foreign hands.'® It would be difficult to avoid cabal 
at home and influence abroad.'! The legislature would 
exercise undue influence with the executive. It would 
be unstable in its councils. An ambitious man would be 
unwilling to take any step that might endanger his 
popularity with the legislature. Impeachment is essen 
tial to deal with misconduct, and so the body selecting 






5. Ib. p. 395, Mr. Williamson—Ib. 

6. Ib. pp.136-7, Mr. Gerry—June 2. 

7. Ib. p. 392, Mr. Govr. Morris—July 17 

8. Ib. pp. 412-13, Mr. Madison—July 19. 

9. Ib. pp. 449-50, Mr. Madison—July 25 

10. Ib. p. 450, Mr. Madison—July 25; p. 452, Mr. Mason—Ib. 
ll. Ib. p. 452, Mr. Butler—Ib. 
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executive would face the problem of impeaching 
s own choice. This mode was the worst.!? The execu- 
would be uninterested in maintaining the rights of 
s ofice, which would lead to legislative tyranny. If the 
xecutive is dependent on the legislature, the latter 
uld perpetuate and support their usurpation by the 
ifluence of tax-gatherers and other officers, by fleets, 
mies, etc. The executive would be interested in court- 
g popularity in the legislature by sacrificing his execu 
ve rights. To that method cabal and corruption are 
tached.?4 
Nevertheless on June 2, the 8th day, the convention 
»ted 8 to 2 in favor of this method, with the limitation 
iat the executive hold office for one term of seven 
ars. On July 26, the 53rd day, the question was 
considered and a favorable vote was again cast, but by 


vote of 7 to 4.3 


Eligibility for Reelection 


Ihis is one of the most interesting chapters of the 

roceedings. The question of succession was one of deep 
mcern to the Founders. Having just wrested their 
ndependence from the Crown they were determined 
1ot to run the risk of another ruler. It was contended 
m the one hand that the executive ought to be so con 
tituted as to be the great protector of the mass of the 
eople; and unless he were eligible to reelection it would 
lestroy the great incitement to merit public esteem by 
aking away the hope of being rewarded with a reap 
pointment. It would tempt the executive to make the 
most of the short space of time allotted to him, to 
accumulate wealth and to provide for his friends. It 
would produce violations of the very constitution it is 
neant to secure The people at large would choose 
wisely;'? and as a new legislature would have intervened 
before the executive's second term he would not depend 
for his second appointment on the same set of men as 
his first was received from.?8 

Rotation in office would not prevent intrigue and 

lependence on the legislature. The man in office would 
look forward to the period when he would become re- 
eligible and he would be unwilling to take any step 
which might endanger his popularity with the legis- 
lature.!® 

On the other hand it was urged that, since there 

appeared no way to make the executive independent 
of the legislature but to give him his office for life or to 
make him eligible by the people,?° he should not be left 


12. Ib. p. 453, Mr. Govr. Morris—Ib. 

13. Ib. pp. 611-12, Mr. Govr. Morris—August 24. 

14. Ib. p. 137—The convention adjourned on the ninetieth day. 
15. Ib. p. 457, Mr. Mason 

16. Ib. p. 409, Mr. Govr. Morris—July 19 

17. Ib. p. 412, Mr. King—Ib. 

18. Ib. p. 442, Mr. Strong—July 24. 

19. Ib. p. 453, Mr. Govr. Morris—July 25. 

20. Ib. p. 411, Mr. Govr. Morris—July 19. 

21. Ib. pp. 411-12—July 19. 

22. Ib. p. 444—July 24 
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under a temptation to court a reappointment. If he 
should be reappointed by the legislature he would be 
no check on it. It had been said that a constitutional 
bar to reappointment would inspire constitutional en- 
deavors to perpetuate himself. It may be answered that 
his endeavors could have no effect unless the people 
were corrupt to such a degree as to render all precautions 
hopeless; to which may be added that this argument 
supposes him to be more powerful and dangerous than 
other arguments admit, and consequently calls merely 
for stronger fetters on his authority. Mr. Randolph 
thought that ineligibility would be more acceptable to 
the people.** | Mr. Ellsworth thought that the most 
eminent characters would be willing to accept the trust 
under this condition.?? It was better for the executive 
to continue ten, fifteen or even twenty years and be 
ineligible afterwards,?* thought Mr. Gerry. Any length 
of time agreed to would be preferable to the dependence 
which must result from eligibility to reelection, thought 
Mr. Wilson.** Mr. Charles Pinkney thought that no 
person should be eligible for more than six years in 
twelve years.?° A second election ought to be absolutely 
prohibited. The primary object being the preservation 
of the rights of the people, it was an essential point, the 
very palladium of civil liberty, according to Mr. Mason, 
that the great officers of state, and particularly the execu- 
tive, should at fixed periods return to that mass from 
which they were first taken, in order that they may feel 
and respect those rights and interests which are again 
to be personally valuable to them.”* If the executive is 
made reeligible it would endanger the public liberties,** 
thought Mr. Charles Pinkney. The term should be 
limited to seven years,?* said Mr. Rutledge. 

On June 2 it was voted that the executive be ineligible 
after seven years—7 ayes and 2 noes.*® On July 17 the 
clause “to be ineligible a second time” was stricken by 
a vote of 6 ayes, 4 noes.*° On July 19 the question of 
eligibility arose again (after the convention had on the 
same day voted for a selection by electors) and the 
convention again voted against ineligibility for a second 
term—2 ayes and 8 noes.*! 

On July 26 the provision that the executive be ap- 
pointed for seven years and be ineligible a second time 
was reinstated—7 ayes, 3 noes.* 

On the question whether the term shall be seven years, 
the vote was 3 ayes, 5 noes.** On the question for six 
years the vote was 9 ayes, 1 no.** After the Report of 

(Please turn to page 43) 


23. Ib. p. 444—July 24. 
24. Ib. p. 444—Ib. 

25. Ib. p.452—July 25. 
26. Ib. p.457—July 26. 
27. Ib. p.663—Sept. 4. 
28. Ib. p. 668—Sept. 5. 





29. Ib. p. 144. 
30. Ib. p. 396. 
31. Ib. p. 415. 


32. Ib. p. 457. 
33. Ib. p.415—July 19. 
34. Ib. 
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War and the Association 


The existence of war will influence the affairs of every 
American organization as well as of every American 


citizen. The American Bar Association is no exception. 


That the normal activities of the Association might in 
some way be interfered with was clearly foreseen. 

In emphasizing certain objectives at the Indianapolis 
meeting, incoming President Armstrong said: 

Because of world conditions, in which we are so deeply 
involved, one who would at this time venture to formulate 
an inexorable and inelastic program must either possess the 
vatic gift or be recklessly foolhardy. 

It would at this time be premature to attempt to set a 
ec , 1 ° e 
pattern for the year’s work. Perhaps at no time will that 
be either desirable or even possible. It is better from time 
to time to alter plans if necessary to meet a developing 
situation. 


Already it does appear that there are certain considera- 


tions which must constantly be kept in mind. 


Even the most optimistic do not hope for peace within 
the year. 


The first duty of the Association, therefore, will be to 
support, by every means in its power, the war effort of 
the nation, regardless of what curtailment of other work 
this may entail. 


So well understood is this that it is the feeling of the 
officers and members of the Board of Governors that any 
attempt to emphasize it by formal resolution or hortatory 
official statement would be an affront to the intelligence 
and patriotism of the members. All know that fundamen- 
tally the things for which we are now fighting are the same 


as those for which the Association has always striven. 


An increasing number of our members will join the 
armed forces for an indefinite period. No effort should 
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be spared to be helpful to them and so far as possible to 
conserve their practice so that their sacrifices may be no 
greater than is necessary. 

The Committee on National Defense is admirably 
organized in a way that will permit unrestricted expansion 
of its personnel and work. It will prove itself able to 
cope with any emergency. 

The Committee on Coordination of National Defense 
was created primarily to cooperate with the Department 
of Justice in formulating legislation designed to secure 
internal safety without unnecessarily curtailing individual 
rights. It is likely that within a short time there will be 
under consideration important legislation and regulations 
in which this balance must be maintained and in this the 
Association stands ready to serve. 

Another task the size of which will require the enlist- 
ment of many members affiliated with neither of these 
committees will be to explain to the people this legislation 
and these regulations so that not only the necessity of 
their observance may be appreciated but that they may 


receive the sanction of informed public opinion. 


This and similar work may result in a shift of emphasis: 
it will not mean any alteration of aims. For the safety 
and freedom for which we are now fighting we are pre- 
pared permanently to sacrifice all we have save only the 
safety and freedom we already possess. These we must 
not find lost when the eventual victory is achieved. There- 
fore, so far as is compatible with our war effort, we shall 
pursue our chartered purposes. Indeed, the desirability 
of increased emphasis upon some of them—such as the 
meaning of the Bill of Rights and the responsibilities of 
American citizenship—may be accentuated. None will 
become unimportant, for the structure of our government 
must be maintained against the time when peace will 


come and men can resume their normal pursuits. 


More than ever before is it necessary for us to do our 
part in helping mold public opinion. The American 
people, as the events of the past three weeks have 
demonstrated, do not require that their patriotism be 
stimulated by exhortations. While they are united there 
is need for disciplined unity. It is a truism that this is a 
war not only of armed forces but of peoples. It is equally 
true that only a disciplined people can wage it success- 
fully. 

Our counsel should be against hysteria in any form. 
This is a time not for emotionalism but for settled deter- 
mination. If there is anger let it be that anger which 
results in resolute action. 

From now on our problems are problems of strategy. 
Our leaders are chosen. So long as they lead, our duty 


is to support their decisions. 


A common characteristic of democracies is their un- 
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llingness to make in advance cool, methodical prepara- 

ns for threatened conflict, and yet, when it comes, to 

over-eager for immediate successes. 

Not to indulge in useless hurtful recriminations; to 
discourage the spread of rumors; not to be unduly de- 

essed by initial reverses or unduly elated by temporary 


successes; to impose upon ourselves self-discipline; ever 


to maintain our grim resolution for, always to increase 
our efforts toward, and never to lose faith in ultimate 
ctory. These are some of the elements of a sound 
public opinion which we can do much to foster. 
Victory is our aim, but a victory which will realize our 
ideals and strengthen our traditional and constitutional 


f rm of government. 


The Past Helps to Defend the Future 


he end of a year is a traditional time for the taking 
of inventory and figuring the worth of assets. As with 
men and businesses, so it may well be with a profession 
and a Nation, particularly in a time which will put all of 
our resources to the test. 

In talking recently to a luncheon group in New York, 
Colonel George A. Drew, K. C., distinguished soldier in 
the first World War, now a leader in Canadian affairs, 
said that England’s greatest strength today is that its 
history, its institutions of religion and home life, its tradi- 
tions of law and decency and freedom “slowly broadening 
down from precedent to precedent,” are valued so highly 
by the average man and woman because they meant so 
much to their fathers and forefathers. When such people 
come together and sing, in bomb-scarred churches which 


have seen conquerors come and go, 


“Oh, God, our help in ages past, 


Our hope in years to come,” 


they are not merely repeating words, but are giving voice 
to their inmost feeling. “Ages past” are very real to 
them, as assurance for the future. 

Such an ingrained respect and love for the glory and 
honor of England’s past, its centuries-old adherence to 
law and fair play and the dignity and importance of the 
individual life, were said to explain why men and women 
»f all stations in life are willing to die, if need be, for 
the sake of saving their way of life from the inroads of 
arbitrary force and keeping their history as a free people 
unbroken for the “years to come.” This “long view” of 
England’s history and this abiding faith in the enduring 
quality of institutions under which law safeguards liberty 
ind life, were said to be Great Britain’s “secret weapon,” 
its invincible armor of defense in the hour of its greatest 


need. 
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A Cossack General, now in America to speed the trans- 
port of aid to his beleaguered countrymen, remarked that 
Colonel Drew’s observation had a parallel in Russia. 
After more than twenty years of governmental efforts to 
destroy all ties with the past and entrench a centralized 
collectivism, the coming of an invader roused and re- 
awakened elemental loyalties; and the masses of the 
Russian people are fighting with all their might to save 
their own soil, with which their deepest traditions through 
the centuries have been indissolubly linked. When their 
own farms and villages were trampled under foot, the 
Russian people rallied to resist to the uttermost; and the 
propaganda of two decades was swept into secondary 
place. 


Ordinarily, in this first issue for a New Year, we would 
pause to review the events and the achievements of the 
past year, in the many-sided activities of the American 
Bar Association. In the stirring and critical days which 
have befallen this country, the many things we would 
have chronicled with some pride may not seem to be so 
important now, in and for themselves; and the mood of 
our members will be better expressed in a survey much 
broader and more basic. As to the Association’s current 
work, it may be sufficient for present purposes to say that, 
during the year 1941, the public-minded lawyers of Amer- 
ica, under the leadership of their representative National 
organization of the Bar, went ahead with a vast amount 
of work in the public interest and helped to secure a 
satisfying volume of gains, in more than a few fields of 


endeavor. 


First and foremost was organized aid to National de- 
fense and expert legal assistance to the men in uniform 
and to their families. Throughout 1941, the Association’s 
diligent Committee on National Defense and its federated 
Committees in the State Bar Associations have been of 
substantial help to the constituted authorities, in a great 
variety of ways, few of which will ever come to public 
notice. Progress has been made in improving the ad- 
ministration of justice, in the Federal Courts and in the 
Courts of several States; progress, also, in bettering the 
public understanding and good will, as to the profession 
of law as one of the independent and trustworthy in- 
stitutions which serve our country; progress, also, in clari- 
fying and focusing attention on the great issues which 
arise from the growth of administrative agencies and the 
failure to prescribe standards adequate to assure their 
fair and impartial performance of quasi-judicial functions. 
In localities beyond count, the Bar Associations took the 
lead in enforcing high standards of conduct, on the part 
of judges as well as lawyers, and in bringing about the 
punishment of those recreant to their public trust. 


Throughout the country, the American Bar Associa- 
tion and the local Bar Association did much in 1941 to 
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bring home to the rank and file of people an awareness 
of the fundamentals of the American form of government 
and “the blessings of liberty” vouchsafed by constitutional 
guarantees and defended by a law-abiding, law-governed 
citizenship. Perhaps most of all, at this time, we are 
happy to recall the stirring and patriotic spirit of the 
Association’s 1941 meeting in Indianapolis, the presence 
of distinguished lawyers from England, Canada, South 
America and Cuba, the manifest contribution to hemi- 
spheric understanding and solidarity, the Association’s 
indispensable part in the timely formation of an Inter- 
American Bar Association and the team-work fostered by 
the Havana Conference. . 


The reports of the 1941 meeting, in the November and 
December issues of the JourNAL, are replete with details 
of useful service, along usual lines, to the profession and 
the public. Activities such as these might not seem worth 
recounting, in the present crisis, were there no realization 
of their broader and long-range significance, as a part of 
the American traditions for which our men are fighting, 
and as contributions to the unity of America in this hour 
of peril. The fact is that such things had and have a part 
in laying the foundations here for such a public opinion 
as is shield and sword for England. The United States 
has no such length of history as has builded the English 
tradition, but there is background and need here for an 
abiding faith in the soundness and worth of American 
institutions and the American spirit of justice and fair 
play. 

The ordeal of taking part in world-wide war is bound 
to put severe strains on our constitutional system, our 
workaday habits as lawyers, our concepts of the rights of 
men and property. No one should resist or regret what- 
ever changes and sacrifices are necessary for the efficient 
conduct of the war; everyone should be vigilant in seeing 
to it that lasting damage, beyond repair after the emer- 


gency, is not needlessly done to our constitutional system. 
In this task the work of the organized Bar will continue to 
play a leading and vital part. 


In one of the many British communities where bombs 
wrought havoc and the tasks of restoration have been 
bravely taken up, resulting in structures often better than 
the old, the local authorities kept their chronicle of all 
this in a form which, with characteristic understatement, 
they called a “record of repair incidents.” In addition to 
the great and active aid which American lawyers are 
organized to give to the cause of National defense, no 
small part of the work of the American Bar Association 
in the years ahead, as in the past, will be its services in 
maintaining and improving the administration of justice 
under law, and in helping to restore such damage as the 
stress of war may do to our free institutions. To these 


purposes we all are pledged. 


The War and the Lawyer 


Now that we have been forced into war against our 
will by wicked men, what can the American lawyer as an 
individual do in the struggle for victory? 

Our younger men can and will serve in the army and 
navy. A full complement of the men of our profession 
has in all our wars been found fighting under our flag. 

After our war for independence, lawyers who had 
served under Washington found their way to high posi- 
tion in our profession. Chief Justice Marshall fought 
through that war. Rutledge was the fighting Governor 
of South Carolina. Jay was a member of the New York 
State Militia. 


In the war between the states, Holmes fought with the 
Union armies and White with those of the South. 

Nearly every community, from one end of this land to 
the other, has upon its bar association roster men who 


fought gallantly in the first World War. 


There will be no lack now of men who lay aside the 
service of Justice in our courts and who will serve the 
cause of World Justice in the second World War. 


The very manner in which war came upon us has 
unified our nation as never before. That union makes 
the lawyer’s task easier. The newly found accord must be 
fostered, enlarged, and perpetuated. The timid must be 
encouraged and made brave. The fault finder must be 
persuaded to postpone his utterances until knowledge 
removes doubt. 

In fostering this new accord, the elder men of our 
profession can render valuable aid to the Nation. Every 
lawyer has many who repose great confidence in him. To 
them he can speak convincingly. He can keep them stead- 
fast in loyal support of our Government, our Armed 
Forces and our Congress, in the long and bitter conflict 
for the preservation of our freedom, our chosen and 
cherished way of life. 

There are also other fields of useful service open to 
the lawyer who by the passage of years is disqualified 
from active service. In the administration of the selective 
service law either as members of local boards, appeal 
boards, advisory boards or in other agencies essential to 
defense and ultimate victory, he may do his part. 

Our immediate concern is to defeat the military caste 
which launched an unprovoked and treacherous attack 
upon our island possessions without notice and while 
negotiations instituted by Japan were still pending. 

Every right-minded man believes in fair fighting. The 
lawyer is not behind other citizens in observing the rules 
which have come to us from the days when knighthood was 
in flower. 

The Japanese were once foremost in chivalry, but 
Bushido seems now to have left Nippon. 
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(Continued from page 39) 

Committee of Eleven fixing the term at four years*® 
further attempt was made to change the term. It was 
ioved that it be seven years instead of four, which was 
feated—3 ayes, 8 noes.** It was again moved that the 
rm be six years instead of four, and this was defeated 
? ayes, 9 noes.37 
It was moved that if the president should be reeligible 
1e choice in his second term should be made by electors 
ppointed by the legislatures of the states for that 
urpose.** ‘The motion was lost—4 ayes, 7 noes.*® 
Che proposal that no person be eligible for more than 


x years in any twelve years was defeated.*° 


By the People 

For the election by the people it was argued that the 
owers of both branches of the legislature should be 

rived from the people without the intervention eithe1 
f state legislatures or executives, in order that all three 
epartments should be as independent as possible of 
ach other as well as of the states.* 

Ihe people would never fail to prefer some man of 
listinguished character or services, some man of con 
inental reputation.*? It was the best mode.*® The 
eople are the best and purest source.* 

Chere were objections to this plan. It was imprac 
icable.*° The people were too little informed of pet 
sonal characters in large districts and were liable to 
leception.*° They would never be sufficiently informed 
{ characters and would never give a majority of votes 
o any one man. They would generally vote for some 
nan in their own state, and citizens from the larger state 
vould have the best chance for election.*? The right of 
suffrage was much more diffuse in the northern than 
n the southern states, and the latter could have no 
influence in the election on the score of their negrocs.** 
Chere was a disposition in the people to prefer a citizen 
»f their own state and this would result in a disadvantage 
to the smaller states.*° The matter of the sizes of the 
different states was unanswerable; the citizens of the 
larger states would invariably prefer the candidate with- 
in their own stat¢ lo refer the election to the people 
would be so complex and unwieldy as to disgust the 
states.°* The people of the smaller states would be 
placed under a disadvantage.** A popular election is 
radically vicious. The society of respectable men like the 


35. Ib. pp. 659-60—Sept. 4. 

36. Ib. p.676, Mr Spaight and Mr. Williamson—Sept. 6. 
37. Ib. p.676—Sept. 6 

38. Ib. p. 449, Mr. Ellsworth—July 25. 

39. Ib. p. 452—July 25. 

40. Ib. pp. 452, 455, Mr. C. Pinkney—July 25 
41. Ib. p. 135, Mr. Wilson—June 1. 

42. Ib. p. 392, Mr. Govr. Morris—July 17 

43. Ib. p. 453, Mr. Govr. Morris—July 25 

44. Ib. p. 455, Mr. Dickenson—Ib. 

15. Ib. p. 135, Mr. Mason—June‘l. 

16. Ib. p. 137, Mr. Gerry—June 2. 

17. Ib. p. 392, Mr. Sherman—July 17 

48. Ib. p. 413, Mr. Madison—July 19. 

49. Ib. p. 451, Mr. Madison—July 25 

50. Ib. p. 452, Mr. I Ilsworth—July 25 
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Order of the Cincinnati would be so influential as to 
delude the people into any appointment which the 
Order supported.** This Order, for the members ol 
which great respect was felt, should never have a pre- 
dominating influence in the government.*4 

On July 17 the convention voted against the election 
by the people—9 noes, | aye.*° The matter came up 
again on August 24, the 70th day, and the vote was 9 
noes to 3 ayes.°° 


3. By Electors 


When the Virginia Plan for the selection of the execu 
tive by the legislature was under discussion on June 2, 
the 8th day, Mr. Wilson offered as a substitute the gist 
of the plan which was later adopted. He moved that 
the states be divided into districts, each district to name 
an elector who should ballot for the executive but could 
not elect one of their own number. In support of this 
method it was argued that it would produce more con 
fidence among the people than an election by the legis- 
lature.*’ It would obviate the disparity of population 
between the northern and the southern states and 
seemed liable to fewest objections.** The best men of 
the state would not hold it derogatory from their char- 
acter to be electors.°® The electors chosen for this 
occasion would meet at once and proceed immediately 
to an appointment and there would be little opportunity 
for cabal or corruption."® The selection of electors by 
the people would introduce an element of chance; but 
it would diminish if not destroy cabal and depend- 
ence.®' It would avoid the danger of intrigue and faction 
which would affect an appointment made by the legisla- 
ture; it would avoid the inconvenience incident to in- 
eligibility for reelection, which should be forbidden if 
the selection were made by the legislature, and ii would 
avoid the danger incident to impeachment of a president 
appointed by the legislature; and it would make the 
executive entirely independent of the legislature. No 
one had appeared to be satisfied with appointment by 
the legislature.** 

Among the objections offered to an election by the 
people were the following: The electors chosen by the 
people would stand in the same relation to the people 
as the state legislatures, and yet their election would 
require similar trouble and expense.®* It was extremely 


51. Ib. p. 452, Mr. Butler—Ib. 

52. Ib. p. 454, Mr. Williamson—Ib. 

53. Ib. p. 454, Mr. Gerry—Ib. 

54. Ib. p. 456, Mr. Mason—July 26—The membership of the On 
der in the United States today is approximately 1350—Roste1 
Society of the Cincinnati 1938. 

55. Ib. p. 395, Mr. Govr. Morris. 

56. Ib. p.610, Mr. Carroll. 

57. Ib. p. 136, Mr. Wilson—June 2. 

58. Ib. p. 413, Mr. Madison—July 19. 

59. Ib. p. 442, Mr. Gerry—July 24. 

60. Ib. p. 451, Mr. Madison—July 25. 

61. Ib. p. 453, Mr. Govr. Morris—Ib. 

62. Ib. pp. 662-3, Mr. Govr. Morris—Sept. 4. 

63. Ib. p. 137, Mr. Williamson—June 2 
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inconvenient and ¢ xpensive to draw men together from 
all states for the single purpose of electing a Chief 
Magistrate.“* Capable men would not undertake the 
service of electors from the more distant states.®° The 
electors would be objects of the gratitude of the execu 
tive selected by them, just as much as if he had been 
selected by the national legislature. The introduction 
of a new set of men like the electors would make the 
government too complex.** The proposed electors would 
not be men of the first or even the second grade in the 
states.*?7 Moreover an elector after voting for his favorite 
fellow citizen might throw his second vote away in orde 
to insure the object of his first choice.®* 

Mr. Wilson’s substitute was negatived the day it was 
offered—June 2—8 noes and 2 ayes.®® On July 19 the 
convention reversed its former position and voted for the 
selection of the executive by electors—6 aves, 3 noes.’ 

It was moved that the electors should not be members 
of the national legislature nor officers of the United 
States, nor be eligible to the supreme magistracy; and 
this motion was agreed to.? 

On August 24 we find the convention again conside1 
ing the selection of the executive, the draft presented 
providing that the executive power shall be vested in a 
single person elected by ballot of the le oislature, to hold 
office for seven years and to be ineligible for a second 
term.?2 The matter was in this stage when it was referred 
on August 31 with other troublesome problems to the 
Committee of Eleven;7? and the Committee of Eleven 
reported on September 4 that the executive be elected 
as follows: Each state to appoint in such manner as its 
legislature may direct a number of electors equal to th« 
whole number of senators and members of the House 
of Representatives to which the state may be entitled in 
the Congress; the electors are to meet in their respective 
states and vote for two persons, of whom one at least 
shall not be an inhabitant of the same state as them- 
selves; and the Congress may determine the final choos- 
ing and assembling of the electors, and the manner of 
certifying and transmitting their votes; the person 
“having the greatest number of votes shall be the Pres 
ident, if such number be a majority of that of the 
electors”; and if no candidate has a majority vote the 
senate shall immediately choose by ballot ‘‘one of them 
[the candidates] for President.” 


Motion was made to insert in the report “but no 


person shall be appointed an elector who is a membe1 


of the legislature of the U. S., or who holds any office 


64. Ib. p. 441, Mr. Houston—July 23 
65. Ib. p. 442, Mr. Houston—July 24 
66. Ib. p. 442, Mr. Strong—July 24 

67. Ib. p. 442, Mr. Williamson—Ib 
68. Ib. p. 454, Mr. Madison—July 2° 
69. Ib. p. 137. 

70. Ib. p. 414, Mr. Ellswortl! 

71. Ib. p. 422, Mr. Gerry and Mr. Govr 
72. Ib. p. 609. 

73. Ib. p.655. 

74. Ib. p. 660. 

75. Ib. pp. 672-3, Mr. King and Mr. Gert 
76. Ib. p. 679—Sept. 6 
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of profit or trust under the U. S.” which passed 


con:*® and the report was amended accordingly 
The final report of the Committee on Style and At 


rangement contained substantially the same terms relat 


ing to electors as are in the Constitution today, th 
report containing the words “but no senator or repré 
sentative shall be appointed an elector, nor any perso 
holding an office of trust or profit under the United 
States’’;77 while the verbiage of the Constitution is, “but 
no senator or representative, or person holding an offic 
of trust or profit under the United States, shall be 


appointed an elector.” 


Method of Selecting Electors—By the State Legislature 


or by the People 


Ihe method of selecting the electors came in fo 
consideration—whether by state legislatures or by the 
people of the states. 

One member preferred letting the legislatures nom 
inate and electors appoint.7® Another liked best an 
election by electors chosen by the legislatures of thi 
States.°” 


A motion to select electors by the state legislatures 


was defeated on July 17 by a vote of 8 noes, 2 ayes.* 


On July 19 the convention reversed its position and 


©) 


adopted this method by a vote of 8 ayes and 2 noes. 


It was proposed that the electors should be chosen 
by the states in the ratio that would allow one elector 
to the smallest and three to the large St states.* 

It was moved that electors be appointed in the fol 
lowing ratio: One for each state not exceeding 200,000 
inhabitants, two for each above this number and not 
exceeding 300,000 and three for each state exceeding 
300,000.84 
made that electors be allotted to the states in the fol 


[This motion was not acted on. Motion was 


lowing ratio: One each for the states of New Hampshire, 
Rhode Island, Delaware and Georgia; two each to the 
States of Connecticut, New York, New Jersey, Maryland 
North Carolina and South Carolina; three each to the 
States of Massachusetts, Pennsylvania and Virginia.*® 
Che motion was adopted—6 ayes, 4 noes.* 


There was no vot m the motion that the number of 


electors be regulated by the number of representatives 
in the first branch.** It was moved that each elector 
vote for three candidates, two of which should be from 


some other state.** There was no vote on this motion 
Ib. pp 702, 709 Sept. 12 

ast. 2, ec. §,018.2 

Formation of the Union, Op. cit. p. 137, 
Ib p. 452, Mr. Butler July 25. 

Ib. p. 395, Mr. Martin. 

Ib Pp 414, Mr. Ellsworth 

Ib. p 112, Mr. Paterson—Judy 19 

Ib. p. 414, Mr. Ellsworth—Ib 

Ib. p. 416, Mr. Gerry—July 20 

Ib. p. 417, Mr. Gerry—Ib. 

Ib. p. 417, Mr. Williamson—Ib. 

Ib. p. 454, Mr. Williamson—July 25 
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If Electors Fail to Elect, Selection to be Made 


By Senate, 
5. By House and Senate, or 
By House. 


Che possibility that the electors would not complete 
eir task was not overlooked. In the event of failure on 
e part of the electors to cast a majority for a candidate 
president, it was proposed that the duty be performed 
y (1) the senate, (2) the house and senate, or by (3) the 
yuse. The senate was preferred because fewer could 
en say to the president: “You owe your appointment 
us.”” Moreove1 president would not depend so 
uch on the senate for his reappointment as on his 
neral good conduct On the other hand if the elec- 
yn should be thrown into the senate the result would 
that the same body of men would face the duty of 


ipeaching the president in the event that duty arose.” 


he whole power of electing would be thrown into the 
nate.2! Considerine the powers of the president and 
hose of the senate, if a coalition should be established 


» branches, they would be able to 


etween these tw 
ibvert the Constitution.®? As the appointment was at 
he moment regulated (election by the senate) one mem- 
ver could not forbear expressing his opinion of its utter 
nadmissibility. He would prefer the government of 
Prussia to one which would put all power into the hands 
f seven or eight men, and fix an aristocracy worse than 


in absolute monarchy If election by electors was to 


r¢ adopted, it would be preferable that they meet all 


Loge ther and decid 


finally without any reference to 
the senate.** It was thought preferable that the election 
e made in the house rather than in the senate, as the 
house would be often changed.” 

It was noted that the power to nominate to offices 
would give great wt ight to the president, and that this 
would tend to perpetuate the president, so that the 
better remedy is the election of the president by the 
highest number of votes cast by the electors, whethe1 
a majority or not 

It was then suggested that the eventual choice be made 
by the legislature voting by states and not per capita.% 
Then Mr. Sherman thought the house preferable to the 
whole legislature It would avoid the aristocratic 
influence of the senate 

It was moved to strike out the words “if such number 
be a majority of that of the electors,” thus making 
possible the choice of the executive by a minority of 

89. Ib. p. 665, Mr. Govr. Morris—Sept. 4 


90. Ib. p. 663 Mr. C. Pinkney—Sept. 4 
9] Ib p 668, Mr. Rutledge Sept 5 


9? Ib. p 669, Mr. Mason Sept 

93. Ib p 672. Mr. Mason Sept 5 

91. Ib p 677. Mr. Spaight Sept. 6 

95. Ib p 664. Mr. Wilson Sept { 

96. Ib. pp. 675-6, Mr. Hamilton—Sept. 6 
97. Ib. p.678, Mr. Williamson—Sept. 6 


Qs Ib P 678 sept 5 
99. Ib. p.678, Mr. Mason—Sept. 6 
100. Ib p 669, Mr. Mason Sept 5 
101. Ib. p.670, Mr. Mason—Sept. 5 
102 Ib p 670. Mr. Wilson Sept 5 
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the votes of the electors.'°° The motion was negatived 
-2 ayes, 9 noes.’ It was then moved to strike out the 
word “senate” and insert the word “legislature,” which 
was negatived—3 ayes, 7 noes.?°? 

It was moved that the electors meet at the seat of the 
general government, but all states voted no except North 
Carolina.’** It was then moved that the election be on 
the same day throughout the United States, which was 
adopted—ayes 8, noes 3.‘°* It was then moved that the 
eventual appointment be referred to the senate; and 
this was adopted by 7 ayes to 1 no.*°> And it was then 
moved that at least two-thirds of the senate be present 
at the choice of a president,’®* and this also was adopted 

6 ayes, 4 noes.?°? 

The provision that the senate should immediately 
choose in the event of the failure of any candidate to 
secure a majority was stricken and the “house” inserted 
in lieu thereof—10 ayes, 1 no.1°* And it was added that 
in case two candidates should receive an equal number 
of votes from the electors, the selection should be re- 
ferred to the house—7 ayes and 3 noes.'° 

It was then moved that a quorum of the house for 
this purpose should consist of a member or members 
from two-thirds of the states, which was agreed to,''® 
the motion that the quorum should consist also of a 
majority of the whole number of the house of repre 
sentatives being voted down—6 noes, 5 ayes." 


7. By the Second Branch of the Legislature 

The suggestion that the second branch of the legisla 
ture, or the senate,’'* choose the executive, appears to 
have received no further discussion."'® 


8. By State Executives 

The plan which the Founders had in mind generally 
was that the first branch (the house)''* would be chosen 
by the people and the second branch (the senate) would 
be selected by the state legislatures. It was now proposed 
that the third branch (or executive) be named by state 
executives."’> It was urged that the latter would be 
most likely to select the fittest man, and it would be to 
their interest to support the administration of the man 
of their choice.1'® The objections to this plan were the 
following: That the small states would lose all chance 
of an appointment from within themselves; that the 
executives of the states would be little conversant with 
characters not within their own small spheres; that they 
would generally be guided by the views of the state 
legislatures and would prefer either favorites within the 


103. Ib. p.677, Mr. Spaight—Sept. 6. 
104. Ib. p.677—Sept. 6. 

105. Ib. p.677—Sept. 6. 

106. Ib. p.677—Sept. 6. 

107. Ib. p.678—Sept. 6. 

108. Ib. p.678, Mr. Sherman—Sept. 6. 
109. Ib. p.678, Mr. Madison—Sept. 6. 
110. Ib. pp. 678-9, Mr. King—Sept. 6. 
111. Ib. p.678, Mr. King—Sept. 6. 
112. Ib. p. 116, Mr. Randolph—May 29 
113. Ib. p. 136, Mr. Rutledge—June 1. 
114. Ib. p. 116. 

115. Ib. p. 174, Mr. Gerry—June 7. 
116. Ib. p. 179, Mr. Gerry—June 9. 
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states, or such as might be expected to be most partial 
to the interests of their respective states; that a national 
executive so named would not likely defend with be 
coming vigilance and firmness the national rights against 
state encroachments; and that the executives would not 
cherish the great Oak which wouid reduce them to 
paltry shrubs.*"* 

One objection was insuperable,—that state executives, 
being standing bodies, could and would be courted and 
intrigued with by the candidates, by their partisans, 
and by the ministers of foreign powers.?"* 

This proposal was defeated, 9 noes, 0 ayes.’ 


9. By State Executives With Advice of State Councils 
A motion that the executive be appointed by the 
governors of the states, with advice of their councils, 
and where there were no councils, by electors chosen by 
the legislatures,’”° seems to have had no discussion nor 


to have been voted upon. 


10. By State Legislatures 


It was moved by Mr. Gerry that the legislatures of 
the several states vote by ballot for the executive in the 
same proportions as had been proposed that they should 
choose electors, and in case a majority of the votes should 
not be given to one person, the first branch of the 
national legislature (the house) should choose two out 
of the four candidates having the most votes, and from 
these two, the second branch should choose the exec- 
utive.?21 

This method was objectionable from many points of 
view. One was that the legislatures of the states had 
betrayed a strong propensity for a variety of pernicious 
measures; and one purpose of having a national legisla- 
ture was to control this propensity, just as one purpose 
of having a national executive, insofar as he would have 
a power to negative laws, was to control any propensity 
of the national legislature in a similar direction. If the 
legislatures choose the executive this controlling purpos« 
might be defeated. The legislatures can and will act 
with some kind of regular plan, and will promote the 
appointment of a man who will not oppose their favorite 
objectives. Should a majority of the legislatures at the 
time of election have the same objective or different 
objectives of the same kind, the national executive 
would be rendered subservient to them.’ Che motion 
was lost.?28 


11. By the States, Each of Which Would Vote for a 
Different Executive and from the Number Thus 
Selected either the National Legislature or Electors 
Appointed by the National Legislature Would Select 
the Executive 


Ib. pp. 179-80, Mr. Randolph—June 9 
Ib. p. 451—July 25. 

Ib. p. 180, Mr. Gerry—June 9 

Ib. p. 449, Mr. Gerry—July 25 

Ib. p. 443—July 24. 

Ib. p. 450, Mr. Madison—July 25 


Ib. p. 443, Mr. Gerry—July 24 
Ib. p. 455, Mr. Dickinson—July 25 


It was suggested that each state select an illustrious 
name, and out of these thirteen an executive magistrat 
might be chosen either by the national legislature or by 
electors appointed by it.1** But there seems to have been 
no further discussion of this suggestion. 


So much for the discussions in the Constitutional! 
Convention, and their final decision on the method « 
selecting the chief executive... Now let us see how thei 
solution of the problem was received in the state cor 


ventions. 


The fear of the power of the executive crept into the 
debates in the state conventions. Some of the great in 
history expressed their views. 

In Virginia, Patrick Henry thundered 

Shew me that age and country where the rights anc 
liberties of the people were placed on the sole chance of their 

rulers being good men, without a consequent loss of liberty? . . 

If your American chief be a man of ambition and abilities 
how easy is it for him to render himself absolute? 


He [Mr. Randolph] told us, we had an Americat 
dictator in the year 1781. . . . We gave a dictatorial power t 
hands that used it gloriously; and which were rendered more 
glorious by surrendering it up. Where is there a breed of such 
dictators? Shall we find a set of American Presidents of such a 
breed? Will the American President come and lay prostrate at 
the feet of congress his laurels? I fear there are few men who 


127 


can be trusted on that head 
> * * 


. . . When the commons of England, in the manly language 
which became freemen, said to their king, you are our servant 
then the temple of liberty was complete. What powerful 
check is there here to prevent the most extravagant and prof 
ligate squandering of the public money? What security have 


we in money matters? 


rhe delegation of power to an adequate number of 
representatives, and an unimpeded reversion of it back to the 
people, at short periods, form the principal traits of a republican 


government... .” 


I conjure you once more to remember the admonition of that 
sage man who told you that when you give power, you know not 
what you give. . 

And George Mason, the great protector of states’ 
108 a 
rights: 
as it now stands, he [the President] may continue in 


office for life; or in other words, it will be an elective monarchy, 
And James Monroe: 


. Will not the influence of the president himself have great 
weight in his re-election? The variety of the offices at his 
disposal, will acquire him the favor and attachment of those 
who aspire after them, and of the officers, and their friends 
He will have some connexion with the members of the different 
branches of government. . . . I presume that when once he is 
elected, he may be elected forever. . . . Powerful men in different 
states will form a friendship with him. For these reasons, | 


125. Elliot’s Debates in the State Conventions on the Adoption 
of the Federal Constitution, 1788, Vol. 3, p. 85 

126. Ib. p. 102 

127. Ib. pp. 170-1 

128. Ib. p f 

129. Ib. 
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| nceive, the same president may always be continued, and be of the government independent of each other and to 
” Pepe hong by congress instead of independent and intelli- avoid the threat of monarchy. They desired to eliminate 
5° ! ° e . . . . . . 
b e intrigue, the influence of foreign ministers, the per 
= So in Pennsylvania, James Wilson, in an extended . ; am 
el : petuation of the executive by Congress through the 
port before the convention of that state, said: ; ; 
influence of tax-gatherers, fleets and armies. If Congress 
rhe convention, sir, were perplexed with no part of this select the executive, ran the argument, he must not be 
la lan, so much as with the mode of choosing the President of pi FOn5 ss TS ae eee 
( e United States eligible for succession. If electors select him their inde- 
eee pendence should be a sufficient assurance against usurpa- 
) Under this regulation, [selection of the President by tion or tyranny. To prevent any untoward influence 
lectors], it will not be easy to corrupt the electors, and there — being exercised upon them by any other branch of the 
ill be little time or opportunity for tumult or intrigue. This, government, the electors were safeguarded, and they 
he r, will not be like the elections of a Polish diet, begun In ° . 
can enll daiiens tee Gdeaiidiaalcain were forbidden to be members of the House or Senate 
il Se ¢ ( g yoodsh ie 
oa ae ee ; , aa i or to hold any positions of trust or profit under the 
But in Connecticut, Governor Huntingdon said in ie ; ‘ , : 
tj United States. Only in the event of a failure of the 
it convention: ee. P . 
\F. electors to cast a majority was the election thrown into 
ne The history of man clearly shews, that it is dangerous +e hofC ithe H , ode anne 
e » entrust the supreme power in the hands of one man... .™ any branch O ongress, and the ouse, because it woulc 
Se ae x be often changed, was finally decided on as the proper 
- This [the new government] is a new event in the history of body to elect in this emergency. 
nankind. Heretofore most governments have been formed by The Founders wished to avoid a coalition between the 
yrants, and imposed on mankind by force. Never before did a : : “ 
eople in time of peace and tranquility, meet together by theit Senate and any candidate since the power of selection 
al epresentatives, and with calm deliberation frame for themselves would be in the hands of so few men. The electors were 
te s . = gove ent 1s < vig 
pate 6 Gerrans required to meet on the same day throughout the United 
ic y* Ld . . 
cl James Iredell, who with James Wilson was appointed States, which with the post and messengers as the only 
a Washington on the first Supreme Court, said in the media of information, would prevent cabal and cor- 
‘i North Carolina Convention: ruption. The votes would be by states, and a majority 
The best writers, and all the most enlightened part of of states was necessary to a choice. 
mankind, agree that it is essential to the preservation of liberty, a ee a | f 
that such distinction and separation of [governmental] powers A CHOICE Dy State Executives Was CisCar an CCAS C 
should be made. But this distinction would have very little the possible influence they would exercise in selecting 
B efficacy, if each power had no means to defend itself against the a president, and lest they should cooperate with him in 
oe encroachment of the others : » oe 
ul reducing the powers of the federal government,—“the 
f But James Lincoln in the South Carolina Convention great Oak which is to reduce them to paltry shrubs.” 
ve = a p ; 
as very critical: Indeed, there would be a smaller number of executives 
rhe president holds his employment for four years, but to be intrigued with than senators if the senators were 
he may hold it for fourteen times four years—in short, he may 1 i 
P hold it so long that it will be impossible, without another selected. 
a revolution, to displace him - It was not wise to place the power in state legislatures, 
in Three conventions—Virginia, New York and North for they had already shown a strong propensity to a 
Carolina—recommended amendments to the Consti variety of pernicious measures; and it was feared that 
ition: if the legislatures chose the president, he would be sub- 
at Virginia: servient to them and would not exercise his control over 
, Phirteenth. That no person shall be capable of being Pres Congress if the Congress undertook the passage of like 
ident of the United States for more than eight years in any measures. 
4 term of sixteen years , ss : 
; i For a century and a half the solution of the Founders 
New York: has produced no disastrous results. The government 
‘ > Lal : : > » > reside ° 
some pve —_ 7 sg to the Office of President = which they set up has been that of a free people. It 
of the Unites tates a third time : ark c 
me remains now to be seen whether the rising sun painted 
sar la: . . > . ° ° ° 
North Caroli behind Washington's chair, which Dr. Franklin said 
; XIV. That no person shall be capable of being president = was difficult to distinguish from the setting sun, has 
of the United States for more than eight years in any term of : hs u : 
sixteen years indeed become a setting sun.’*? And a test will be put 
: to the Doctor’s prophetic sense when he was asked by 
. cD ‘ . i aca 
s Is Our Sun Setting? Mrs. Powell in Philadelphia, “if we had a monarchy 
: From all the foregoing it is not difficult to see that the or a republic.” He replied: “A republic, if you can 
I : 2. 9° 
iim of the Founders was to make the three departments keep it.”"48 
. : ncialiliitiatiaiseatn - ‘ ae 
132. Ib. p. 221 138. Ib. p. 300. 
133. Ib. p. 473 139. Formation ef the Union, Op. cit. p. 1032. 
134. Ib. p. 474 140. Ib. p. 1042 
135. Ib. p. 200 141. Ib. p. 1049. 
136. Ib. p. 201 142. Formation of the Union, Op. cit. p. 745. 
$7. Ib. Vol. 4, p. 95 143. Ib. p. 952. 
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Constitutional Law—Freedom of the Press 


Free-speech and fair trials are “two of the most cherished 
policies of our civilization.” In choosing between them, freedom 
of the press should not be enjoined unless the words used “are 
such as to create a clear and present danger” that their publi- 
cation during the pendency of judicial proceedings will bring 
about a real and substantial interference with fair trial. 
Bridges v. California; The Times-M Company % 
Superior Court of California, 85 Adv. Op. 149; 62 Sup. 
Ct. Rep. 190; U. S. Law Week 4064. (Nos. 1, 3 decided 
December 8, 1941.) 


The decision of these important cases has been long 
delayed because vacancies in the court either made it 
impossible or inadvisable to decide it ment of 


Che judg 
the Supreme Court of California affirming fines and 
imprisonment for contempt of court has now been 


reversed by a five to four vote. 


The majority opinion was delivered by Mr. Justic1 
Brack. He stated the position of the State of California 
and the trial court and the chain of reasoning by which 
they supported the conviction, as follows, but it should 
he noted that the words here quoted represent the con- 
tentions of respondents and not those of the court. 
California is invested with the power and duty to provide an 
adequate administration of justice; by virtue of this power and 
duty, it can take appropriate measures for providing fair judi 
cial trials free from coercion or intimidation; included among 
such appropriate measures is the common law procedure of 
punishing certain interferences and obstructions through con 


I 
courts of California by reason of their creation as courts, in 


tempt proceedings; this particular measure, devolving upon the 


cludes the power to punish for publications made outside the 
court room if they tend to interfere with the fair and orderly 
administration of justice in a pending case; the trial court hav 


ing found that the publications had such a tendency, and 


] 


there being substantial evidence to support the finding, the 


} 


punishments here imposed were an appropriate exercise of the 


state’s power; in so far as_ these punis! ments constitute a 
restriction on liberty of expression, the pul lic interest in that 
liberty was properly subordinated to the public interest in 
judicial impartiality and decorum 

It will be observed that Mr. Justice BLAck does not 
controvert the general propositions stated by him as 
the contentions of the respondents. He fully recognizes 
the momentous character of the questions involved in 
the following excerpt from his opinion 


If the inference of conflict raised by the last clause be correct 


the issue before us is of the verv gravest moment. For free 


speech and fair trials are two of the most cherished policies of 
our civilization, and it would be a trying task to choose between 
ly raised by the 


them tut even if such a conflict is not actua 
ll confronted with the delicate 


problems entailed in passing upon the deliberations of the 


question before us, we are st 


highest court of a state [his is not, however, solely an issue 
between state and nation, as it would be if we were called upon 
to mediate in one of those troublous situations where each 
claims to be the repository of a particular sovereign powet 
To be sure, the exercise of power here in question was by a 
state judge. But in deciding whether or not the sweeping 


constitutional mandate against law “abridging the freedom 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 





of speech or of the press forbids it, we are necessarily m 
uring a power of all American courts, both state and fed 


including this one 


Before coming to the discussion of the precise ques 


I 


tion involved in these questions, Mr. JusTICE BLack 
de votes two subdivisions ol his opinion to the dis¢ ussion 


of certain preliminary questions, legal and_ historical 


which are deemed germane to the concret questions 


presented. 


He calls attention first to the legislation of California 


on contempt of court and the effect thereon of decisions 


of the Supreme Court of that state and says: 


It is to be noted at once that we have no direction by 


legislature of California that publications outside the court 


room which comment upon a pending cast n a_ specified 
manner should be punishable. ... A “declaration of the State's 
policy would weigh heavily in any challenge of the law 
infringing constitutional limitations But the problem 
different where “the judgment is based « common | 
concept of the most general and undefined ire ki 


here the legislature of California has not app 


a part ula 


kind of situation and found a specific danger sufhciently 


minent to justify a restriction on a particulal kind of utte 
ance Lhe judgments below, therefore, do not come to us 
encased in the armor wrought by prior legislative deliberatior 
Under such circumstances, this Court has said that “it must 
necessarily be found, as an original question that the specilic 


publications involved created “such likelihood of  bringit 


about the substantive evil as to deprive } them of the const 
tutional protection 


/ 


How much “likelihood” is another question, “a question of 


proximity and degree that cannot be completely captured 
| I I 


a formula. In Schenck v. United States, however, this Court sa 


that there must be a determination of whether or not “the 


words used are used in such circumstances and are of such 


nature as to create a clear and present danger that they w 


bring about the substantive evils.” We recognize that this stat 


ment, however helpful, does not comprehend the whole prol 


lem. As Mr. Justice Brandeis said in his dissent in Whitney 


California, 274 1 S. 357, 374: “This Court has not yet fixed 
the standard by which to determine when a danger shall be 
deemed clear; how remote the dange1 ma Tr nd yet 
deemed present 

Next follows an analysis of the “clear and _ present 


dange1 cases” and ol those which r mphasiz the requir 
ment that the evil result must be substantial. The con 


clusion on this pre liminary question is stated as follows 


What finally emerges from the “clear and present dange! 
cases 1S a working principle that the substantive evil must 
extremely serious and the degree of imminence extremely hig 
before utterances can be punished. ‘Those cases do not purps 


j 


to mark the furthermost constitutional boundaries of protect 


expression, nor do we here. They do no more than recogn 


a minimum compulsion of the Bill of Rights. For the Fi 

Amendment does not speak equivocally It prohibits “any 
law abridging the freedom of speech or of the press It mus 
be taken as a command of the broadest scope that expli 

language, read in the context of a liberty-loving society, w! 
allow. 


In the second subdivision of his discussion of prelimi 


> 


nary considerations, Mr. Justice Biack deals with th 


legal history of contempt of court and the weight to be 


given to the doctrines of the common law on that! 
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yject. On this branch of the case he says: 


Before analyzing the punished utterances and the circum 
neces surrounding the publication, we must consider an 
would destroy the relevance of the 


In brief, this argument is that 


cument whicl 
egoing discussion to this case 

publications her juestion belong to a special category 
ked off by histor itegory to which the criteria of con 
tutional immunity f n punishment used where other types 
f utterances are con¢ ed are not applicable. For, the argu 
ent runs, the p judges to punish by contempt out-of 
urt publications tending to obstruct the orderly and fair 
Iministration of a pending case was deeply rooted 


t the time the Constitution was 


is declared that this historical contention is 


f | 


ibious” and that denies the generally accepted 


ief that “one of the objects of the Revolution was 


yet rid of the English Common law on liberty of 


ch and of the press.” He also quotes from 


fadison’s proposal later embodied in the Bill of 


ohts, in which Madison said: 
Although I know never the great rights, the trial by jury, 
eedom of the press, or liberty of conscience, come in question 
that body [Parliament], the invasion of them is resisted by 
le advocates, yet Magna Charta does not contain any 
provision for the security of those rights, respecting which 
people of Ameri ire most alarmed. The freedom of the 
ress and ont ) science, those choicest privileges of the 


eople, are ungual the British Constitution. 
d he quotes again from Madison that “the state of 


e press . under the common law, cannot... be the 


indard of its freedom in the United States.’ In clos 


» the discussion of the effect of the common law on 


inishment of contempt of court, he says 

Ihe only conclusion supported by history is that the un 
jualified prohibition 1 down by the framers were intended 
to give to liberty « t press, as to the other liberties, the 


broadest scope that c | be countenanced in an orderly society. 
Ihe implications of subsequent American history are 
xt taken up and it is declared that they confirm the 


mstruction of the First Amendment adopted in the 


revailing opinion. He begins the branch of the 


iscussion by this significance and reassuring admission: 


lo be sure it occurred no more to the people who lived in 
decades follow Ratification than it would tous now that 
power of cou protect themselves from disturbances 
and disorder in the room by use of contempt proceed 
challenged as conflicting with con 


rantees of liberty. In both state and 


ings could serious] 
stitutionally se 

federal courts, this } er has been universally recognized 
But attempts to ex] n the post-Ratification years evoked 
popular reactions it bespeak a feeling of jealous solicitude 
for freedom of t ess. In Pennsylvania and New York, for 
example, heated t ersies arose over alleged abuses in the 


exercise of the ¢ empt power, which in_ both places 


culminated in slation practically forbidding 


summary 
punishment for pu cations : 
Having now disposed of the important preliminaries 
n the third subdivision of the opinion, Mr. JustTict 
BLACK takes up the concrete questions of fact involved 
ind applies to them the law. He begins his discussion 
y considering, “How much, as a practical matter” the 
challenged documents “would affect liberty of expres- 
sion.” After a review of the subject matter of the con- 
roversy, it is said 
For these reasons we e convinced that the judgments below 
result in a curtail of expression that cannot be dismissed 
as insignificant f an be justified at all, it must be in 
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terms of some serious substantive evil which they are designed 
to avert. The substantive evil here sought to be averted has 
been variously described below. It appears to be double: dis 
respect for the judiciary; and disorderly and unfair administra 
tion of justice. The assumption that respect for the judiciary 
can be won by shielding judges from published criticism wrong- 
ly appraises the character of American public opinion. For it is 
a prized American privilege to speak one’s mind, although not 
always with perfect good taste on all public institutions. 
And an enforced silence, however limited, solely in the name of 
preserving the dignity of the bench, would probably engender 
resentment, suspicion, and contempt much more than it would 
enhance respect. 

As to the second evil which the judgment of the 

California court was designed to avert he says: 

Ihe other evil feared, disorderly and unfair administration 
of justice, is more plausibly associated with restricting publica 
tions which touch upon pending litigation. The very word 
“trial” connotes decisions on the evidence and arguments 
properly advanced in open court. Legal trials are not like 

elections, to be won through the use of the meeting-hall, the 
radio, and the newspaper. But we cannot start with the as- 
sumption that publications of the kind here involved actually 
do threaten to change the nature of legal trials, and that to 
preserve judicial impartiality, it is necessary for judges to have 
a contempt power by which they caa close all channels of 
public expression to all matters which touch upon pending 


cases. 

The third subdivision of the opinion takes up the 
particular utterances in question, the circumstances of 
their publication, the extent of evil which the pub- 
lished words might create and whether the decree of 
likelihood was sufficient to justify summary punish- 
ments. The opinion of the court was unanimous that 


certain parts of the publications must be laid aside for 


lack of any serious effect upon the fair administration of 
justice. The important parts of the several publications 


are as follows: 


The Los Angeles Times Editorial 


The Times Mirror Company and the Managing 
Editor of the Los Angeles Times were found by the 
trial court to be guilty of contempt and were fined 
$100 each on account of one of the editorials and $300 
on account of the other. As to this Mr. Justice BLACK 
says: 

The $300 fine presumably marks the most serious offense 

Ihe editorial thus distinguished was entitled “Probation for 

Gorillas?.” After vigorously denouncing two members of a 

labor union who had previously been found guilty of assault 

ing non-union truck drivers, it closes with the observation: 

“Judge A. A. Scott will make a serious mistake if he grants 

probation to Matthew Shannon and Kennan Holmes. This 

community needs the example of their assignment to the 

jute mill.” 

The opinion points out that the position taken by the 
Los Angeles Times on labor controversies in the past 
was well known and there could have been little doubt 
of its duty toward probation of Shannon and Holmes 


and it was said that: 

In view of the paper's long continued militancy in this 
field it is inconceivable that any judge in Los Angeles would 
expect anything but adverse criticism from them in the event 
probation were granted. Yet such criticism after the final 
disposition of the proceedings would clearly have been 
privileged. 

The opinion then declares: 
Hence, this editorial, given the most intimidating construc- 
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tion it will bear, did no more than threaten future adverse 


criticism which was reasonably to be expected anyway in the 
event of a lenient disposition of the pending case. To regard 
it, therefore, as in itself of substantial influence upon the 
course of justice would be to impute to judges a lack of firm 
ness, wisdom, or honor, which we cannot accept as a majo 
premise. 


It is said with respect to the other two editorials, 


“there is no divergence of conclusions among the mem- 


bers of this Court and that, upon any fair construction, 


tl 
d 


1 


Ww 


1eir possible influence on the course of justice can be 
ismissed as negligible, 


‘he Bridges Telegram 


This telegram was sent to the Secretary of Labor 


hile a motion for new trial was pending in a case in 


volving a dispute between an A. F. of L. Union and a 


C 


. 1.0. Union of which Bridges was an officer and was 


published by Bridges or with his acquiescence. It 


re 


‘ferred to the Judge’s decision as “outrageous” and 


said that its attempted enforcement 


would tie up the port of Los Angeles and involve the entire 
Pacific Coast; and concluded with the announcement that the 
C.1.O. union representing some 12,000 members did “not in 
tend to allow state courts to override the majority vote of 
members in choosing its officers and representatives and to 
override the National Labor Relations Board 
Of this telegram the opinion says 

Apparently Bridges’ conviction is not rested at all upon his 
use of the word “outrageous The remainder of the telegram 
fairly construed appears to be a statement that if the court's 
decree should be enforced there would be a strike. It is not 
claimed that such a strike would have been in violation of the 
terms of the decree, nor that in any other way it would have 
run afoul of the law of California. On no construction, there 
fore, can the telegram be taken as a threat either by Bridges o1 
the union to follow an illegal course of action 


Attention is also called to the fact that the telegram 


was sent to the Secretary of Labor who is charged with 


ofhcial duties in connection with the prevention of 


strikes and that the California Supreme Court rec 


ognized that, but for the publication, Bridges was 


exercising the right of petition to a duly created repre- 


sentative of the government. Of this the opinion 


de 


-clares: 


In looking at the reason advanced in support of the judg 
ment of contempt, we find that here, too, the possibility of 
causing unfair disposition of a pending case is the major justifi 
cation asserted. And here again the gist of the offense, accord 
ing to the court below, is intimidation 


Assuming that the telegram could be construed as 


an announcement of Bridges’ intention to call a strike, 


th 


oa 


€ opinion says: 

With an eye on the realities of the situation, we cannot 
assume that Judge Schmidt was unaware of the possibility of 
a strike as a consequence of his decision. If he was not in 
timidated by the facts themselves, we do not believe that the 
most explicit statement of them could have sidetracked the 
course of justice. Again, we find exaggeration in the conclusion 
that the utterance even “tended” to interfere with justice. If 
there was electricity in the atmosphere, it was generated by the 
facts; the charge added by the Bridges telegram can be dismissed 
as negligible. 


The opinion closes with a quotation from the 


dissenting opinion of Mr. Justice Hotmes in the 


Toledo Newspaper case, as follows: 


50 


“I confess that I cannot find in all this or in the evidence in 
the case anything that would have affected a mind of reason 
able fortitude, and still less can I find there anything that 
obstructed the administration of justice in any sense that | 
possibly can give to those words.” Toledo Newspaper Ce 


United States, supra, 425. 

The dissenting opinion was delivered by Mr. Justici 
FRANKFURTER. ‘The CHieF Justice MR. Justice Roserts 
and Mr. Justice Byrnes concurred in his dissent. 

In the dissenting opinion acute differences of opinion 
are disclosed on questions of fact and the application 
of the law to those facts, and there are points of agre¢ 


ment which merely serve to set off the completeness of 


the disagreement. The following quotations from th 
introductory part of the dissenting opinion will illus 
trate what has been said above: 


Our whole history repels the view that it is an exercise of 
one of the civil liberties secured by the Bill of Rights for 
leader of a large following or for a powerful metropolitai 
newspaper to attempt to overawe a judge a matter 
mediately pending before him 


Deeming it more important than ever before to enforce ¢ 
liberties with a generous outlook, but deeming it no 
essential for the assurance of civil liberties that the feder 
system founded upon the Constitution be maintained, 
believe that the careful ambiguities and silences of the majority 
opinion call for a full exposition of the issues in these cases 


If all that is decided today is that the majority deem 
specific interferences with the administration of justice 
California so tenuously related to the right of California 
keep its courts free from coercion as ‘o constitute a_ check 
upon free speech rather than upon impartial justice, it wou 
be well to say so. 


Passing to the discussion of the right of free speec! 
Mr. JUSTICE FRANKFURTER Says: 


Free speech is not so absolute or irrational a conception as 
to imply paralysis of the means for effective protection of all 
the freedoms secured by the Bill of Rights In the cases 
before us, the claims on behalf of freedom of speech and of t 
press encounter claims on behalf of liberties no less preci 
California asserts her right to do what she has done as a means 
of safeguarding her system of justice 

Ihe administration of justice by an impartial judiciary | 
been basic to our conception of freedom ever since Magna 
Carta. It is the concern not merely of the immediate litigants 
Its assurance is everyone’s concern, and it is protected by the 
liberty guaranteed by the Fourteenth Amendment lat 
why this Court has outlawed mob domination of a courtros 

mental coercion of a defendant a judicial system whi 
does not provide disinterested judges, and discriminatory 
selection of jurors. 


With regard to the position of Mr. Jusrice BLAck 
drawn from the language of the Fourteenth Amendment 
the dissenting opinion says: 


We are dealing with instruments of government. We cann 
read into the Fourteenth Amendment the freedom of spee 
and of the press protected by the First Amendment and at the 
same time read out age-old means employed by states f 


securing the calm course of justice. 
. * 7 


But the Bill of Rights is not self-destructive Freedom 
expression can hardly carry implications that nullify the gua 
antees of impartial trials. And since courts are the ultimate 
resorts for vindicating the Bill of Rights, a state may surely 
authorize appropriate historic means to assure that the process 
for such vindication be not wrenched from its rational tracks 
into the more primitive mélée of passion and pressure 
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[he “liberty” secured by the Fourteenth Amendment sum- 
arizes the experience of history. And the power exerted by 
e courts of California is deeply rooted in the system of ad- 
ninistering justice evolved by liberty-loving English speaking 
eoples. 
Mr. JUSTICE FRANKFURTER is unable to agree with Mr. 
STICE BLACK’s view as to the application of common 


doctrines. He emphasizes the weight of those 


trines. His position is indicated by the following 


otations: 

. there is no doubt that since the early eighteenth century, 
he power to punish for contempt for intrusions into the liv- 
ng process of adjudication has been an unquestioned charac- 
eristic of English courts and of the courts of this country. 
Che legal history of these doctrines in the first days 

our Republic are also referred to. 
On this it is said: 

4 declaratory formulation of the common law was written 
into the Judiciary Act of 1789 (§ 17, 1 Stat. 73, 83) by Oliver 
Ellsworth, one of the framers of the Constitution, later to be 
come Chief Justice; the power was early recognized as in- 
cidental to the very existence of courts in a succession’ of 
opinions in this Court; it was expounded and supported by 
he great Commentaries that so largely influenced the shaping 
of our law in the late eighteenth and early nineteenth cen- 
turies, those of Blackstone, Kent and Story; its historic con- 
tinuity withstood attack against state action under the Due 
Process Clause, now again invoked. 

Concluding his comment on English and American 
egal history, Mr. JUSTICE FRANKFURTER says: 

It is trifling with great issues to suggest that the question 
before us is whether eighteenth-century restraints upon the 
freedom of the press should now be revived. The question is 
rather whether nineteenth- and twentieth-century American 
institutions should be abrogated by judicial fiat. 

As to the character of this defensive arm of the court, 
Mr. JUSTICE FRANKFURTER Says: 

. that the conventional power to punish for contempt is 
not a censorship in advance but a punishment for past 
conduct and, as such, like prosecution for a criminal libel, is 
not offensive either to the First or to the Fourteenth Amend 
ments, has never been doubted throughout this Court’s 
history. 

his conception of justice, the product of a long and 
arduous effort in the history of freedom, is one of the greatest 
achievements of civilization, and is not less to be cherished 
at a time when it is repudiated and derided by powerful 
régimes. “The right to sue and defend in the courts is the 
alternative of force. In an organized society it is the right 
conservative of all other rights, and lies at the foundation of 

orderly government. 


\s to the comparative rights of the expression of 
pinion and the disparagement of the courts, it is said: 


This has nothing to do with curtailing expression of opinion, 
be it political, economic, or religious, that may be offensive to 
orthodox views. It has to do with the power of the state to 


discharge an indispensable function of civilized society, that 
of adjudicating controversies between its citizens and between 
citizens and the state through legal tribunals in accordance 
with their historic procedures. Courts and judges must take 
their share of the gains and pains of discussion which is un 
fettered except by laws of libel, by self-restraint, and by good 
taste. Winds of doctrine should freely blow for the promotion 
of good and the correction of evil. Nor should restrictions be 
permitted that cramp the feeling of freedom in the use of 
tongue or pen regardless of the temper or the truth of what 
may be uttered 

Comment however forthright is one thing. Intimidation with 
respect to specific matters still in judicial suspense, quite 
another. 


Answering the statements of the prevailing opinion 
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that the threats articulate in the published articles were 
ineffective and did not accomplish any harm, Mr. 
Justice FRANKFURTER says: 


It must refer to a matter under consideration and constitute 
in effect a threat to its impartial disposition. It must be 
calculated to create an atmospheric pressure incompatible with 
rational, impartial adjudication. But to interfere with justice 
it need not succeed. As with other offenses, the state should 
be able to proscribe attempts that fail because of the danger 
that attempts may succeed. 

Replying to the statements in the prevailing opinion 
that presidents, governors and legislators were subject 
to criticism and are denied this defense, Mr. Justice 
FRANKFURTER says: 

It will not do to argue that a state cannot permit its judges 
to resist coercive interference with their work in hand because 
other officials of government must endure such obstructions. 
In such matters “a page of history is worth a volume of logic.” 
... Presidents and governors and legislators are political officials 
traditionally subject to political influence and the rough and 
tumble of the hustings, who have open to them traditional 
means of self-defense. In a very immediate sense, legislators and 
executives express the popular will. But judges do not express 
the popular will in any ordinary meaning of the term. The 
limited power to punish for contempt which is here involved 
wholly rejects any assumption that judges are superior to other 
officials. They merely exercise a function historically and in- 
trinsically different. From that difference is drawn the power 
which has behind it the authority and the wisdom of our 
whole history. 

A comparison of the phrases “reasonable tendency” 
and “clear and present danger” follows and that 
discussion is closed as follows: 

Here the substantive evil to be eliminated is interference with 
impartial adjudication. To determine what interferences may 
be made the basis for contempt tenders precisely the same kind 
of issues as that to which the “clear and present danger” test 
gives rise. “It is a question of proximity and degree.” , 
And this, according to Mr. Justice Brandeis “is a rule of 
reason ... Like many other rules for human conduct, it can be 
applied correctly only by the exercise of good judgment.” . . . 
Has California’s judgment here undermined liberties protected 
by the Constitution? In common with the other questions of 
degree, this is to be solved not by short-hand phrases but by 
consideration of the circumstances of the particular case. One 
cannot yell “Fire” in a crowded theater; police officers cannot 
turn their questioning into an instrument of mental oppression. 


At last the opinion reaches the stage of an applica- 
tion of the law to the published words and it was agreed 
that the judgment of the state courts properly over- 
looked all the published matter except two parts. As 
to the editorial entitled “Protection for Gorillas,” the 
dissenting Opinion says: 


A powerful newspaper admonished a judge, who within a 
year would have to secure popular approval if he desired 
continuance in office, that failure to comply with its demands 
would be “a serious mistake.” Clearly, the state court was 
justified in treating this as a threat to impartial adjudication. 
It is too naive to suggest that the editorial was written with a 
feeling of impotence and an intention to utter idle words 
The publication of the editorial was hardly an exercise in 
futility. If it is true of juries it is not wholly untrue of judges 
that they too may be “impregnated by the environing 
atmosphere.” . . . California should not be denied the right to free 
its courts from such coercive, extraneous influences; it can thus 
assure its citizens of their constitutional right of a fair trial. 
Here there was a real and substantial manifestation of an 
endeavor to exert outside influence. A powerful newspaper 
brought its full coercive power to bear in demanding a 
particular sentence. If such sentence had been imposed readers 
might assume that the court had been influenced in its action; 
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if lesser punishment had been imposed, at t a portion of the 


to resentment in! > denied 


community might be stirred 
that even a judge may be affected by sucl u ary. We 
cannot say that the state court w ut of bounds in conclud 
ing that such conduct offends tl e < istice. Com 
vever un 


ment after the imposition of 


restrained, of its severity or lenience lispa S an eXxercis¢ 
of the right of free discussion ut to deny the states powe 
to check a serious attempt 
sentence to be imposed in a | 
to impartial justice as it wi inders of the 
Republic and by the framer (Amendment 
It would erect into a consti tunities for 
abuse of utterance interfering wit tl dispassionate exercise 


of the judicial function 
Passing to the Harry Bridges telegram which opened 
ith the words “This decision is outrageous erie 
said: 

rhe publication of the telegram Ww garded by the state su 


preme court as “a threat that if an attem] s made to en 


force the decision, the ports of tl ntil racil oast would 
be tied up” and “a direct ch ge to the t t 11,000 
Pacilic oast would ne hide by its 
] 


longshoremen on the 


decision.” This occurred immediately after couns id moved 


to set aside the judgment wl inquestion 
ably there was a threat to litigation ob\ . It would 
be inadmissible dogmatism for us to say that he context of 
the immediate case—the issues mment 
which the judge, the peti 


moving, the publication her 


manner it was made—this could 
of the judge before whom the 


the state court’s judgment should 


As to the excuse presented to and overruled by the 


‘alifornia courts that the telegram was to Secretary 


Labor and therefore the exercise of a rightful 


ivilege, the dissenting opinion says 


Labor 
protect 


Ihe fact that the communicat 


may have been privileged does 


whatever extraneous use may have beet f the com 
munication. It is said that the possibility o sti n case of 
an adverse ruling, must in any event hav . rested itself to 
Therefore the 


publication of the Bridges telegram, we re told, merely gave 


the private thoughts of 


a sop! wswticated 


that possibility public expression To af d constitutional 
shelter for a definite pt at court into a 
favorable decision because of frustration 
to which all judicial action ubj is to hold. in effect, that 
the Constitution subordinates | settlement of 
conflicts to the unfettered indu é nt speecl The 
mere fact that after ; unfavorable d ion men may, upon 
full consideration of their respon t 5 we s their rights, 
engage in a strike or a lockout oy on for denying 
a state the power to protect its courts from I bludgeoned 
by serious threats while a decision ha y in the judicial 
balance. A vague, undetermined possibility that decision of a 
court may lead to a TIO man tatior i protest 1s one 
thing. The impact of prevent a 
decision is a wholly different realities is 
to stultify law. Rights must be judged tl context and not 


in vacuo 


Phe question concerning t narrow powe e recognize al 
wavs is—was there a real and substantial thre e impartial 


decision by a court of activel ' hefns it? 


Danger of unbridled exercise f judi r because of 


immunity from speech whicl f ground 


less fears. In addition to the internal « or of conscience, pro 
fessional standards, the judgment of fell judges and the bar 
the popular judgment exercised electiot por of 


appellate courts, including tl 


} 


power of the press and of public comm«e 


fully immediately upon completion of 


] 


The opinion closes with the following 


No objections we nade before 


the charges of mtempt were tried. But 


out that neither ca vas tried by a judge 


n the trials to which the publications referre 

inal was furnishe 
stitution does not require a state to furnis 
states have discretion in fashioning criminal remed 
situation here is the same as though a stat 


crime to publis! utterance having a re 


interfere with the orderly administration of 


j 


actions,” and not dissimilar from what the I 


done in § 135 of the Criminal Code 

The cases were argued on October 18 
by Mr. A. L. Wirin for Bridges and by Mr. T. 
Cosgrove for Times-Mirror Co., and by Mr. Allen \ 
Ashburn for State of California; reargued on Octob 
13 and 14, 1941 by Mr. Osmond K. Fraenkel for Brid 
and by Mr. T. limes-Mirror Co., and 
Mr. Allen W. Ashburn for State of California 


B. Cosgrove toi 


Federal Statutes, Sec. 265, Judicial Code—Injunction 
Against State Court Proceedings—Res Judicata 


Section 265 Judicial Code is “ta limitation on the power of the 
federal courts” deliberately imposed for prevention of “needless 
friction between state and federal courts.”” Federal courts may not 
enjoin proceedings in state courts merely because controversies 
there involved have been adjudicated in a federal court. The 
defense of res judicata is pleadable in the state court, it there 
presents a federal question, and the action of a state court on that 
question is reviewable by the Supreme Court of the United States 
under Sec. 237(b) of the Judicial Code. 

The federal courts may however enjoin proceedings in state 
courts which seek to interfere with the possession of a res in the 
custody of a federal court, and to the extent of the specific 
exceptions authorized by congressional action. 


Toucey v. New } Life Insurance (¢ 
nix v. lowa-Wisconsin Bridge Co., 86 Ad 
Sup. Ct. Rep. 139; U. S. Law 
and 19, decided November 17, 1941). 


> ° Ph 
O 107: 
Week 4025 Nos 


The question here involved is stated in the prevailing 
opinion as follows: 


Does a federal court have power to stay 
state court simply because the claim in controve 


been adjudicated in the federal court? 

I'wo cases were decided together, and a third was 
reversed on the authority of this opinion 

In the Touce y case (No. 16) 


in a Missouri state court against an insuranc 


an insured brought sult 


company 


} 


for the re-instatement of a policy and the payment ol 


disability bene hits. [The suit was removed to a federal 
court in Missouri, because of diversity of citizenshiy 
Ihe district court dismissed the bill, finding no frau 


and no disability within the meaning of the policy. No 
action Was 


appeal was taken, but another brought 


rainst the Insurance Missouri stat 


age Company in a 
court by an assignee of the insured. The ond actio1 


was not removable. The insurer filed a “‘supplementa 


bill” in the federal district Court in Missouri alleging 
that the assignment was made in order to avoid Fed 


against th 


jurisdiction and praying an injunction ag 
bringing of any suit to readjudicate the issues settled by 


the federal decree. 
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\ preliminary injunction was granted by the district 
int and affirmed by the Circuit Court of Appeals for 
Eighth Circuit. It was there held that the claim in 


first action reste on proof ol disability, that this 


ue was necessarily involved in the second proceeding 
d had been conclusively determined in favor of the 
surer. Section 265 of the Judicial Code was construed 
t to deprive the federal court of the power to enjoin 
ite court proceedings where an injunction is “necessary 
preserve or to effectuate the lawful decrees of the 
leral courts.”’ 

Che case finally reached the Supreme Court by cer- 


rari, granted because of the importance of the ques- 


yn and the decision below was affirmed bv a four to 
ir vote. Re-hearing was granted so that the questions 
ght be re-argued before a full court of nine judges, 
d upon re-argument the case was reversed. 

No. 19) a Delaware Bridge Com- 


red by a mortgage deed of trust. 


In the Phoenix cast 
iny issued bonds sex 
[he trustee, an Iowa corporation, filed a bill of fore 
ysure in an Iowa federal district court. A stockholde1 
the Bridge Company intervened as a party defendant 
illeging that the bonds and mortgage were fraudulent 


nd without consideration and on his motion the 


*hoenix Finance Corporation of Delaware, holder of 
most 90% of the bonds was joined as a plaintiff. The 


ridge Company’s answer challenged the validity of 


he deed of trust and alleged that it was issued without 
consideration. Phoenix denied the allegations of fraud. 
Che district court found that the mortgage and bonds 
ere fraudulently issued and that almost all the bonds 
were without consideration and denied foreclosure. The 
Circuit Court of Appeals affirmed and the Supreme 
Court denied certiorari 

Phoenix thereafter instituted five separate suits 
against the Bridge Company in the Delaware state courts 
seeking recovery on various notes and contracts claimed 
to have constituted consideration for the bonds. The 
Bridge Company thereupon filed a “supplemental bill” 
in the Iowa federal district court asserting that the 
issues involved in the state court suits had been made 
es judicata by the federal decree and praying that 
Phoenix be enjoined from further prosecuting the state 
suits. The district court found that Phoenix was bound 
»y the former decree and that Section 265 was no bar to 


in injunction. The Circuit Court of Appeals affirmed. 


Certiorari was allowed because of the relation of the 
questions presented to those in No. 16. 

The Supreme Court by divided vote reversed the 
judgments of the federal courts, in an opinion delivered 
by Mr. Justice FRANKFURTER. In the opinion he calls 
ittention to the fact that notwithstanding the pro- 
hibitory provisions of Section 265, the lower courts had 
lecided that the federal courts may use their injunctive 
powers to save the defendants in the state proceedings 
he inconvenience of pleading and proving res judicata. 
\ note to the opinion cites cases holding that pleading 
judicata in a state suit raises a 


federal decree as res 
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federal question reviewable by the Supreme Court. 

The history of Section 265 is next examined and it 
is declared to be an expression of an important con- 
gressional policy “to prevent needless friction” between 
state and federal courts. The language of the original 
act and the various amendments are examined and its 
present form quoted as follows: 

rhe writ of injunction shall not be granted by any court of 
the United States to stay proceedings in any court of a State, 
except in cases where such injunction may be authorized by any 
law relating to proceedings in bankruptcy 

The opinion sets out an interesting history of this 
portion of the Judiciary Act of 1793 and summarizes 
its purpose and effect as follows: 

Regardless of the various influences which shaped the enact 
ment of § 5 of the Act of March 2, 1793, the purpose and direc 
tion underlying the provision is manifest from its terms: pro 
ceedings in the state courts should be free from interference by 
federal injunction. The provision expresses on its face the duty 


of “hands off” by the federal courts in the use of the injunction 
to stay litigation In a State court 


It is next pointed out that the language of the act was 
an unqualified denial of the issuance of an injunction to 
Stay proceedings in any court of a state and that in the 
course of nearly 150 years Congress has made few with 
drawals from this sweeping prohibition. They are 
enumerated in the opinion as follows: (1) Bankruptcy 
Proceedings; (2) Removal of Actions; (3) Limitation of 
Ship-owner’s Liabilities; (4) Interpleader; and (5) The 
Frazier-Lemke Act. 

Since none of those exceptions is applicable here, 
the court proceeds to consider the application of Sec- 
tion 265 apart from those statutory qualifications. It is 
pointed out that the early decisions of the court applied 
Section 265 as a matter of course but that later on, a 
line of cases held that a court whether federal or state 
“which first takes possession of a res withdraws the 
property from the reach of the other.” 


Of this line of cases Mr. JUsTICE FRANKFURTER Says: 

Ihe rank and authority of the [federal and state] courts are 
equal but both courts cannot possess or control the same thing 
at the same time, and any attempt to do so would result in 
unseemly conflict. The rule, therefore, that the court first 
acquiring jurisdiction shall proceed without interference from 
a court of the other jurisdiction is a rule of right and of law 
based upon necessity, and where the necessity, actual or po 
tential, does not exist, the rule does not apply. Since that 
necessity does exist in actions in rem and does not exist in actions 
in personam, involving a question of personal liability only, the 
rule applies in the former but does not apply in the latter. 

Ihe Act of 1793 expresses the desire of Congress to avoid fric 
tion between the federal government and the states resulting 
from the intrusion of federal authority into the orderly func 
tioning of a state’s judicial process. The reciprocal doctrine of 
the res cases is but an application of the reason underlying the 
Act. Contest between the representatives of two distinct judicial 
systems over the same physical property would give rise to actual 
physical friction. The rule has become well settled, therefore, 
that Section 265 does not preclude the use of the injunction 
by a federal court to restrain state proceedings seeking to inter- 
fere with property in the custody of the court... . : And where a 
state court first acquires control of the res, the federal courts are 
disabled from exercising any power over it, by injunction or 
otherwise. 


Another group of cases was next examined where the 
federal courts had enjoined litigants from enforcing 
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judgments fraudulently obtained in the state courts, the 
foundation of these cases is declared to be “‘very doubt- 
ful” and the cases inapplicable 

The opinion next takes up what are termed the “re 
litigation cases,” reviews and distinguishes them, and 
declares that apart from congressional authorization 


only one exception has been imbedded in Section 265 


by judicial construction; as to this point the opinion 


Says: 
The fact that one exception has found its way into § 265 is 
no justification for making another. Furthermore, the res excep 
tion, having its roots in the same policy from which sprang 
§ 265, has had an uninterrupted and firmly established accept 
ance in the decisions. The rule of the 
on the books when Congress reenacted the original § 5 of the 
Act of 1793, first by the Revised Statutes of 1874 and later by 
the Judicial Code in 1911. 
The res cases founded on an uninterrupted line of 


‘re-litigation cases” 


s cases was unequivocally 


decisions, are contrasted with the ‘ 
and it is declared: 

Whatever justification there may be for turning past erro1 
into law when reasonable expectations would thereby be de 
feated, no such justification can be urged on behalf of a pro 
cedural doctrine in the distribution of judicial power between 
federal and state courts 


‘he opinion concludes as follows: 

It is indulging in the merest fiction to suggest that the doctrine 
which for the first time we are asked to pronounce with our 
eyes open and in the light of full consideration, was so obviously 
and firmly part of the texture of our law that Congress in effect 
enacted it through its silence. There is no occasion here to 
regard the silence of Congress as more commanding than its 
own plainly and unmistakably spoken words. This is not a 
situation where Congress has failed to act after having been 
requested to act or where the circumstances are such that 
Congress would ordinarily be expected to act. The provisions 

of § 265 have never been the subject of comprehensive legislative 

reexamination. Even the exceptions referable to legislation have 
been incidental features of other statutory schemes, such as the 

Removal and Interpleader Acts. The explicit and comprehensive 

policy of the Act of 1793 has been left intact. To find significance 

in Congressional non-action under these circumstances is to find 
significance where there is none 

The guiding consideration in the enforcement of the Congres 
sional policy was expressed by Mr. Justice Campbell, for the 
Court, in Taylor v. Carryl, 20 How. 583, 597 

“The legislation of Congress, in organizing the judicial powers 
of the United States, ex’:ibits much circumspection in avoiding 
occasions for placing the tribunals of the States and of the 
Union in any collision.” 

We must be scrupulous in our regard for the limits within 
which Congress has confined the authority of the courts of its 
own creation 
Mr. Justice Reep dissented and in that dissent THE 

CuieF Justice and Mr. Justice Rosperts concurred. The 
dissenting opinion opens with an analysis of the con 
troversy: 

The controlling issue in both the Toucey and the Phoenix 
Finance cases is the power of a federal court to protect those 
who have obtained its decrees against an effort to force relitiga 
tion of the same causes of action in the state courts. Questions 
of res judicata seem inapposite for the conclusion. We are not 
concerned in either case with the effect of the decrees if and 
when they might be pleaded in the state actions. Since federal 
jurisdiction in each case depended upon diversity, their effect 
as a pleaded bar to recovery in the state suits would depend 
upon the faith and credit by law or usage given like judgments 
of courts of the state containing the federal district. But when 
the preliminary question is the meaning and application of the 
federal decree as a basis for a conclusion as to whether or not the 
decree shall be enforced by further steps, it is entirely a federal 


question. It is immaterial from that point of view whether tl 
federal jurisdiction was bottomed originally on diversity, « 
the Constitution or laws of the United States. The power 1 
give effect to the judgments of federal courts rests with Congress 
It has exercised that power for general purposes by Judicia 
Code § 262 
[he history of Section 265 is reviewed and it is show: 

that in one form or another it has been embodied in ou 


statute law since 1792. Special emphasis is laid upon th 


fact that when the statutes of the United States wer 
revised and the Judicial Code of 1911 was adopted, th: 
provisions of Section 265 were incorporated into that 
revision. This is pointed out as evidence that Congres 
then regarded the provisions of the Judicial Code in 
reference to this subject as a restatement of the accepted 
interpretation of Section 265. The conclusion on this 


point is expressed as follows: 

We are all the more persuaded to believe that the Code of 
1911 intended to accept this early legislation with its judicial 
gloss because of the alternative offered. This alternative is that 

a federal judgment entered perhaps after years of expense in 
money and energy and after the production of thousands of 
pages of evidence comes to nothing that is final. It is to be only 
the basis for a plea of res judicata which is to be examined by 
another court, unfamiliar with the record already made, to 
determine whether the issues were or were not settled by the 
former adjudication. We, too, desire that the difficulties innate 
in the federal system of government may be smoothed away 
without a clash of sovereignties but we find no cause for alarm 
in affirming a court which forbids parties bound by its decree 
to fight the battle over on another day and field. We should 
not in reaching for theoretical symmetry hamper the efficiency 
and needlessly break the continuity of our judicial methodology 
A decree forbidding a defeated party from setting up any right 
anywhere, based upon claims adjudged is the usual form where 
injunctions are appropriate for determining controversies 


In fact we conclude that its restatement in the Code of 1911 
with the decisions now to be examined in existence necessitates 
the interpretation here advocated. Additional decisions sinc 
1911 and the failure of Congress to repudiate this interpretation 
add something of substance to this argument. 


Concurring with what is said in the prevailing 


opinion, as to the power of the federal courts to enjoin 
proceedings in state courts where state action may 
embarrass or interfere with the federal courts’ prior 
control over a res which is in its possession, it is pointed 
out that the power of enforcing equitable decrees, which 
have settled rights or claims in the federal litigation by 
injunction against the interference of state courts, is 
also firmly embodied in and long exercised by the 
federal courts and is analagous and auxiliary to the 
protective jurisdiction over property in the possession 
of a court. In support of this position, the cases cited in 
the prevailing opinion are analyzed and it is declared 
We think it may be accurately stated that for more than half 
a century there has been a widely accepted rule supporting the 
power of federal courts to prevent relitigation. There are ade 
quate precedents directly in point and others which recognize 
that the rule exists and is sound. Some at one time involved 
a res. A number applied the same rule when a res was never 
in the hands of the court. Not a case nor a text book is cited 
to support the Court’s present position. No articles in periodicals 
suggest the propriety or desirability of so positive a change 
except a single query as to the logic of the relitigation develop 
ment. Though the Judicial! Code received careful analysis 
before adoption, no language was inserted to disavow the settled 
construction of the reenacted section. 
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In applying this conclusion to the original and aux- 
iry decrees in the two cases under consideration, Mr. 
sTICE REED points out that in the Toucey case restora- 
m of an insurance policy and payment of benefits 
der it were sought on the ground of the fraud of the 
mpany and that this issue was decided against the 
sured; that an assignee of the insured sought to re- 
imate the same issue in a state court and that the federal 
irt in the original decree enjoined “‘re-trial, re-con- 
leration or re-adjudication” of the settled issues. 

It is also pointed out that in the Jowa-Wisconsin 
idge case the decree invalidating a mortgage and bond 
ue in a mortgage foreclosure suit brought in a federal 
urt by the bondholder, became final and the parties 
the proceeding sought to litigate in state courts the 
lidity of certain items of the indebtedness which 
rmed the basis of the bond issue and that the district 
urt granted an injunction on a finding that the causes 
clared on in the state court had been settled by the 
leral litigation. The dissenting opinion closes with 
following statement: 


These summary statements show plainly, it seems to us, that 
the injunctions now set aside by this Court were issued within 
the recognized rule that federal courts may protect their decree 
by prohibiting relitigation without violation of § 265 as here- 
tofore understood and interpreted. Both decrees should be 


affirmed 


In the Southern Railway Company v. Painter, 
ldmnx., No. 24, an action was brought in a Missouri 
deral district court under the Federal Employers’ Lia- 
ility Act for wrongful death and while that action was 
ending, action was brought by the employer in a Ten- 
essee state court alleging that the deceased and his ad 
\inistratrix were citizens of Tennessee and the em- 
loyer a citizen of Virginia, and that the action occurred 

in North Carolina but that the suit was brought in 
federal district court in Missouri. The action sought and 
the chancellor granted an injunction against suit in 
the Missouri federal court or elsewhere except in the 
state or federal courts in Tennessee or North Carolina. 
here was no appeal from the final decree of the 
rennessee court, but a supplemental bill was filed in 
he Missouri federal court to enjoin proceedings in 
he state court. It was held that respondent’s action for 
lamages gave the federal court complete and exclusive 
jurisdiction which could not be entrenched upon by 
yroceedings in another court and the prosecution of the 
ase in Tennessee was enjoined. The Eighth Circuit 
iffirmed. 

Certiorari was allowed because of relationship to the 
Toucey case No. 16 and the Iowa-Wisconsin Bridge 
Company case No. 19 and on the authority of those 
cases, the decree enjoining prosecution in the Tennessee 
state courts was reversed. 

Tue Cuter Justice, Mr. Justice Roperts, and Mr. 
justice REED, concurring, stated as follows: 


The reasons which led to dissent in No. 16, Toucey v. New 
York Life Insurance Co., 314 U. S. —, and No. 19, Phoenix 
Finance Corp. v. lowa-Wisconsin Bridge Co., 314 U. S. —. do not 


exist in this case There is no federal decree and therefore 
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no need of an injunction to protect the decree or prevent 
relitigation. 


The case was argued by Mr. James R. Morford for 
petitioner, Phoenix Life Insurance Co.; by Mr. Richard 
S. Righter for respondent, New York Life Insurance 
Co., and by Mr. Fred A. Ontjes for respondent, Iowa- 
Wisconsin Bridge Co. 


Constitutional Law—Attributes of National Citizenship— 
Right of Citizen to Migrate from State to State 


The California statute which makes it a misdemeanor for any 
person to assist in bringing into the state any indigent who is 
not a resident of the state, knowing him to be an indigent person, 
is invalid as an unconstitutional regulation of interstate com- 
merce. 

Justices Douglas, Black and Murphy concur in the result on 
the ground that the right of a citizen of the United States to 
migrate from state to state is an attribute of national citizenship, 
which may not be abridged by the several states. 


Edwards v. California, 86 Adv. Op. 133; 62 Sup. Ct. 
Rep. 164, U. S. Law Week 4037 (No. 17, decided 
November 24, 1941). 

This appeal from a superior court in California in- 
volves the validity of Section 2615 of the Welfare and 
Institutions Code of California, which provides: 

Every person, firm or corporation, or officer or agent thereof 
that brings or assists in bringing into the State any indigent 


person who is not a resident of the State, knowing him to be 
an indigent person, is guilty of a misdemeanor. 


The California courts decided the case on stipulated 
facts and sustained the validity of the statutory provision 
against challenges to its constitutional va'idity. 

It appeared that appellant, a California resident 
and citizen, went to Texas in order to bring to Cali- 
fornia his brother-in-law, one Duncan, who was a citizen 
of the United States, resident in Texas. Appellant 
learned that Duncan was an indigent person and had 
last been employed by the Works Progress Administra 
tion. The two agreed that the appellant should take 
Duncan from Texas to California in appellant's auto- 
mobile. When he left Texas, Duncan had about $20.00, 
but it had all been spent when he reached California. 
There he lived with appellant for some ten days until 
he obtained financial assistance from the Farm Security 
Administration. 

On appeal the decision of the California courts sus- 
taining the statute was reversed by the Supreme Court. 
Three of the Justices delivered separate concurring 
opinions. 

Mr. Justice Byrnes, speaking for a majority of the 
Court, placed his decision upon the ground that the 
statute is invalid under the commerce clause of the 
Federal Constitution. In view of this conclusion, he 
found it unnecessary to pass upon contentions that 
the statute is repugnant to other provisions of the 
Constitution. 

The opinion of Mr. Justice Byrnes emphasizes that 
it is well settled that the transportation of persons is 
“commerce” within the meaning of Article I, Section 8 
of the Constitution. It is recognized, of course, that the 
states are not wholly precluded from exercising their 
police power in matters of local concern, even’ though 
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they thereby affect interstate commerce. The question 
was, therefore, whether the statute is a permissible ex- 
ercise of the police power. 

In holding that it is not, the Court does not fail to 
recognize the seriousness of the social and economic 
dislocation of which the instant case is evidence. No 
is the Court unmindful of the restraining principle that 
its function is not to pass upon the wisdom or appro 
priateness of state legislation. 

Mr. JusTICE ByRNEs stresses the sharp conflict between 
de legation to Congre SS 


On this 


the challenged statute and th 
of the power to regulate interstate commerce. 


proposition, he says: 


We have repeatedly and recently affirmed, and 


we now re 
affirm, that we do not conceive it our function to pass upon 
“the wisdom, need, or appropriateness” of the legislative efforts 
of the States to solve such difficulties 

undaries to the 


There are And 
none is more certain than the prohibition against attempts on 


But this does not mean that there are no bh« 
permissible area of State legislative activity 


the part of any single State to isolate itself from difficulties 
common to all of them by restraining the transportation of 
persons and property across its borders. It is frequently the 
case that a State might gain a momentary respite from the 
pressure of events by the simple expedient of shutting its gates 
But, in the words of Mr. Justice Cardozo 
“The Constitution was framed under the dominion of a political 


to the outside world 


philosophy less parochial in range. It was framed upon the 
theory that the peoples of the several States must sink or swim 
together, and that in the long run prosperity and salvation are 
in union and not division.” 

It is difficult to conceive of a statute more squarely in conflict 
with this theory than the Section challenged here. Its express 
purpose and inevitable effect is to prohibit the transportation 
of indigent persons across the California borde1 The burden 
upon interstate commerce is intended and immediate; it is the 
plain and sole function of the statute. Moreover, the indigent 
non-residents who are the real victims of the statute are deprived 
of the opportunity to exert political pressure upon the California 
... We think 
this statute must fail under any known test of the validity of 


legislature in order to obtain a change in policy 


State interference with interstate commerce 

In conclusion, the opinion alludes to the decision in 
City of New York v. Miln, 11 Pet. 103, which was cited 
to support the contention that the limitation on the 
power of the states to interfere with interstate transpor- 
tation of persons is subject to an exception in the case 
of paupers. This case and later ones which cited its 
language are disposed of, with the following comment, 
as no longer controlling. 

Whether an able-bodied but unemployed person like Duncan 
is a “pauper” within the historical meaning of the term is open 
to considerable doubt. . . . But assuming that the term is 
applicable to him and to persons similarly situated, we do not 

City of 
Whatever may have 


consider ourselves bound by the language referred to 
New York v. Miln was decided in 1836 
been the notion then prevailing, we do not think that it will 
now be seriously contended that because a person is without 
employment and without funds he constitutes a “moral pes 
tilence.” Poverty and immorality are not synonymous 

Mr. Justice Douctas delivered a concurring opinion 


>? 


in which he was joined by Mr. Justice BLack and Mr 
Justice Murpny. 

In his opinion, Mr. Justice DouGLas declines to ex 
press any view as to whether the statute violates the com- 
merce clause of the Constitution, and takes the position 


that the right of persons to travel from state to state 
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occupies a more protected position in our constitutional 


system than does the movement of property. 


He declares that the right to travel from stat 
state is an incident of national citizenship protect 
by the privileges and immunities clause of the Fou 
teenth Amendment against abridgement by the stat 
Crandall v. Nevada, 6 Wall. 35, is relied upon to su 


port that view and to show that it was recognized 


before the adoption of the Fourteenth Amendment 


in 1868. Consequently, as such it was protected by 
1 


the privileges and immunities clause of the Fourteenth 


Amendment against interference by the states. Con 


oO 
iS 


cluding his exposition of this view, Mr. Justici 


DOUGLAS says: 


The conclusion that the right of free movement is a right of 
national citizenship stands on firm historical ground. If a state 
tax on that movement, as in the Crand as is invalid 
fortiori a state statute which obstructs or in substance prevent 
that movement must fall. That result necessarily follows unless 
perchance a State can curtail the right of free movement of 
those who are poor or destitute. But to allow such an exception 
to be engrafted on the rights of national citizenship would 
to contravene every conception of national unity would also 
introduce a caste system utterly incompatible with the spirit of 
our system of government. It would permit those who were 
stigmatized by a State as indigents, paupers, or vagabonds t 
be relegated to an inferior class of citizenship. It would prever 


a citizen because he was poor from seeking new zons in othe 


ments of oul 


States. It might thus withhold from large seg 


people that mobility which is basic to any guarantee of freedor 
, 


of opportunity. The result would be a substantial dilution of 
the rights of national citizenship, a serious impairment of the 
principles of equality. Since the state statute here challeng 

involves such consequences, it runs afoul of the privileges and 


] 


immunities clause of the Fourteenth Amendment 


Mr. JusTICE JACKSON delivered a separate concurring 
opinion in which he expresses agreement that the result 
reached by the majority of the Court is a permissibl 
one under applicable authorities construing the com 
merce clause. 

He emphasizes, in addition, the point that it is and 
should squarely be held to be the privilege of a citizen 
of the United States to enter into any state of the Union 
either for temporary sojourn or permanent residen 
and for gaining state citizenship upon the establishment 


of residence therein. In explanation of this position, hi 
adds: 

This Court should, however, hold squarely that it is a priv 
ilege of citizenship of the United States, protected from stat 
abridgment, to enter any state of the Union, either for tem 
porary sojourn or for the establishment of permanent residence 
therein and for gaining resultant citizenship thereof. If nationa 

citizenship means less than this, it means noth 


The language of the Fourteenth Amendment declaring tw 


kinds of citizenship is discriminating. It is: “All persons born o1 
naturalized in the United States and subject to the jurisdiction 
thereof, are citizens of the United States and of the State 
wherein they reside.”” While it thus establishes national citizen 
ship from the mere circumstance of birth within the territory 
and jurisdiction of the United States, birth within a state does 
not establish citizenship thereof. State citizenship is ephemeral 
It results only from residence and is gained or lost therewitl 
That choice of residence was subject to local approval is con 
trary to the inescapable implications of the westward movemer 
of our civilization. 


} 


Even as to an alien who had “been admitted 
States under the Federal law,” this Court, through M1 


to the Unite 
Just ce 
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Hughes, declared that “He was thus admitted with the privilege 

f entering and abiding in the United States, and hence of 
ntering and abiding in any State in the Union.” ... Why we 
should hesitate to hold that federal citizenship implies rights to 
enter and abide in any state of the Union at least equal to those 
possessed by aliens passes my understanding. The world is even 
more upside down than I had supposed it to be, if California 
must accept aliens in deference to their federal privileges but 
is free to turn back citizens of the United States unless we 
treat them as subjects of commerce. 


Mr. JUSTICE JACKSON then observes that the right of 
‘citizen to migrate from state to state is not unlimited, 
t is at least subject to state control to apprehend 
gitives from justice and to prevent the carrying of 
contagion about and perhaps to other limitations; but 
distinctly rules out indigence as a ground justifying 
tate in excluding a citizen of the United States from 


borders. Pursuing this line of reasoning, the opinion 

ntinues: 

We should say now, and in no uncertain terms, that a man’s 
mere property status, without more, cannot be used by a state 
to test, qualify, or limit his rights as a citizen of the United 
States. “Indigence” in itself is neither a source of rights nor a 
basis for denying them. The mere state of being without funds 
is a neutral fact—constitutionally an irrelevance, like race, creed, 
or color. I agree with what I understand to be the holding of 
the Court that cases which may indicate the contrary are 
overruled. 

Any measure which would divide our citizenry on the basis 
of property into one class free to move from state to state and 
another class that is poverty-bound to the place where it has 
suffered misfortune is not only at war with the habit and custom 
by which our country has expanded, but is also a short-sighted 
blow at the security of property itself. Property can have no 
more dangerous, even if unwitting, enemy than one who would 
make its possession a pretext for unequal or exclusive civil 
rights. Where those rights are derived from national citizenship 
no state may impose such a test, and whether the Congress could 
do so we are not called upon to inquire. 

I think California had no right to make the condition of 
Duncan's purse, with no evidence of violation by him of any 
law or social policy which caused it, the basis of excluding him 
or of punishing one who extended him aid. 

In conclusion is cited the citizen’s duty of military 
service for the defense of the entire nation, including 
California. In this connection, Mr. JusTICcE JACKSON 
»bserves: 

A contention that a citizen’s duty to render military service 
is suspended by “indigence” would meet with little favor. Rich 
or penniless, Duncan’s citizenship under the Constitution pledges 
his strength to the defense of California as a part of the United 
States, and his right to migrate to any part of the land he must 
defend is something she must respect under the same instrument. 


Mr. Samuel Slaff argued the case for the appellant 
on argument and reargument. 

Mr. John H. Tolan argued the case on argument and 
reargument for a Select Committee of the House of 
Representatives. 

Mr. Charles A. Wetmore, Jr. submitted the cause for 
California on the original argument. 

Mr. W. T. Sweigert argued the cause for California 
m reargument. 


National Banks—Distribution of Assets upon 
Insolvency—Ratable Distribution to Surety 
Securing Deposits 


Upon the insolvency of a national bank, the assets of the bank 
must be distributed ratably to the depositors. In the case of a 
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surety which has given a surety bond to secure the deposits of a 
depositor, the surety, under its right of subrogation, is entitled 
to dividends on the basis of the full amount of the claim as it 
existed at the time of insolvency, undiminished by amounts re- 
covered upon the sale of other security or by dividends previously 
paid the depositor. 


American Surety Co. of N. Y. v. Bethlehem Nat. 
Bank, 85 Ady. Op. 231; 62 Sup. Ct. Rep. 226; U. S. Law 
Week. (No. 29, decided December 8, 1941). 

This case involves a question as to the proper distri 
bution of assets of an insolvent national bank. 

The Commonwealth of Pennsylvania had $135,000 on 
deposit in the bank, secured by a $125,000 bond, on 
which the petitioner was surety, and by government 
bonds having a par value of $12,000. Upon the insol- 
vency of the bank, the Commonwealth obtained $12,500 
from the sale of the collateral and $54,000 as a 40% 
dividend in its claim, a total of $66,500. The surety 
paid the remaining $68,500. The present controversy 
arises out of three further dividends declared by the 
receiver of the bank. The surety sought dividend pay- 
ments on the basis of the original indebtedness, that is, 
$135,000. The receiver insisted that the surety’s partici- 
pation was limited to recovery on the basis of the 
amount it had to pay the Commonwealth, namely, 
$68,500. The District Court rejected the receiver's con- 
tention but its ruling was reversed by the Circuit Court 
of Appeals. 

On certiorari, the Supreme Court reversed the latte: 
decision by a divided bench, with Mr. JusTICE FRANK- 
FURTER delivering the opinion of the majority of the 
Court. 

He points out that the National Bank Act provides 
for “ratable” distribution of assets of insolvent banks, 
leaving it to the courts to work out equitable rules for 
specific cases. 

The opinion observes that in the case of sureties, the 
surety enjoys the right of subrogation, which right is 
as much in the nature of a security as a mortgage. It 
is noted also that the law is settled that a ratable distri- 
bution requires that dividends be declared proportion- 
ately on the amount of all claims as they stand at the 
time of the insolvency. Since the claim of the insolvent 
was $135,000, at the date of the insolvency, the surety’s 
right of subrogation was found to entitle it to the right 
to participate in dividends on the basis of that amount. 

In this connection and relying on Merrill v. National 
Bank, 173 U.S. 131, Mr. Justice FRANKFURTER says: 

The basis of participation in the bank’s assets by the Com 
monwealth was $135,000, the amount of the claim on the date 
of insolvency. The amount of the claim having been thus fixed 
on the date of insolvency, it did not shrink because of the 
extraneous circumstance of the creditor’s forethought in secur 
ing partial satisfaction of its loss by going against the collateral 
and the surety. 

To permit the surety to stand in the shoes of the secured 
creditor whose claim it has paid does not prejudice the rights 
of the general creditors. The extent of their participation in 
the distribution of the Bank’s assets was fixed on the day it 
became insolvent. The surety will receive no greater share 
than would have been received by the Commonwealth had it 


not been for the circumstance that its claim was secured by 
a surety’s bond. If, for one reason or another, the surety had 
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withheld payment to the Common Ith, tl tter would have 
continued to receive dividends « t] ll ame t of its claim 
or if, on a nice calculation, the surety had at mutsel Salis 
fied its principal's obligation entitled to 
share on the basis of the f mount n the othe hand 
if the surety’s participation to the extent 
now urged by the receive t otl dit vould profit 


solely because of fortuitous out any 
relation to reasons of intrin ri xtent of the 
participation of the surety and i the otnel 
creditors, would depend on how, when, and against whom the 
secured creditor presses its clain ilt leaves too 
much to caprice or accident and wholly il with the 


guiding criterion of “ratable listr 

Mr. Justice DouG.as delivered a dissenting opinion, 
in which Mr. Justice Back concurred 

The dissenting opinion strongly challenges the sound 


ness of the rule of Merrill 3 National Bank, relied 


upon by the majority, even in its application to secured 


creditors. 

It is then urged that since a surety is an unsecured 
creditor, certainly, as to it, the rule of the Merrill case 
should not be extended. 

It is argued further that the surety’s right of subroga 
tion, being a right founded in equity, does not justify 


the treatment accorded the surety here. Mr. Justict 


DOUGLAS says: 


Here the surety has only an un red clair 500. Any 
reason for continuation of the « rimina I I the gen 
eral depositors of this bank surety's 
creditor was paid. No equity has been suggested for allowing 
this surety preferred treatment t was paid to assume the risk 
of insolvency of the bank. It was paid by bank itself. And 
it has not been shown that it cl red ; \ te because of 
the rule of the M 


it should not be allowed the lion’s shat [ ntitled to reim 


rcumstances 


bursement but certainly in no grea in amount tl he run 
of depositors. It is no answer to y that cl result would 
give the general depositors i rogation 1S 
to be a mechanical formula, tl urets ould b quired to 
establish its special equity to preferred treatment—reasons why 
it unlike any other unsecured tor should enjoy the benefits 
of the discriminatory rule of | 

Finally, it is suggested that if tl irety ot allowed this 
preference, much will be left ’ . cident,” since the 
surety would have been entitled t har the basis of the 
full amount if it had satisfied redito1 ybligation at the 
very outset Ihe answer to that t] we would then have 
to determine whether the Me ha 7. ved the Weed 
case, .. . and if so, whether it should ruled. It is suf 
ficient at this time to si iew tl flimsy basis on 
which the Merrill case nd the oppressive nature of the 


rule it fashioned, it sl 


] ' r | t ] } 
mould l e extender 


The case was argued by Mr. Rutledg Slattery for 
the petitioner, and by Mr. George P. Barse for the 


responde nts. 


Interstate Commerce Act—Commission’s Jurisdiction— 
Carrier’s Assumption of Liability 


Under Section 20a of the Interstate Commerce Act, an inter- 
state carrier by railroad generally may not lawfully assume 
obligations with respect to securities of another carrier, unless 
the assumption is approved by the Interstate Commerce Com- 
mission in accordance with that section. 

Where, however, the carrier’s assumption of liability is an 
incident to a permissible consolidation, under a state law, as to 
which consolidation the Commission’s jurisdiction had not 
become effective, and the state law provided that upon con- 
solidation the consolidated corporation should be liable for the 
obligations of its constituent companies, the assumption of 
liability is valid notwithstanding that no approval thereof was 
sought from or given by the Commission. 
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New York, Chicago and St. Louis R. R. Co. 


85 Adv. Op. 205; 62 Sup. tt. Rep. 258; U.S. Law Week 
1052. (No. 15, decided December 8, 1941 


[his appeal involves a question as to the liability of 
the appellant, the Nickel Plate Road, on a guaranty 
of certain bonds by the Lake Erie & Western Railroad 
Ihe latter is a constituent company of the Nickel Plat 
since the Nickel Plate was formed by consolidation with 
the Lake Erie & Western, and other roads. ‘The consoli 
dation was effected under Section 143 of the New York 
Railroad Law, which provided that, as to the con 
stituents: “All debts and liabilities incurred by eithe 
of such corporations shall thenceforth attach to such 
new corporation, and be enforced against it and its 
property to the same extent as if incurred or contracted 
by it.” 

Ihe appellant defended on two grounds, only one ol 
which survived as an issue in the Supreme Court; name 
ly, that approval by the Interstate Commerce Com 
mission Was necessary before appellant could legally 
assume the obligation of guaranty and that such 
approval had not been given. ‘The state court overruled 
the defense and an appeal to the Supreme Court was 
taken for the decision of this federal question. 

he judgment of the state court was afhrmed by th 
Supreme Court in an opinion by Mr. Justice JACKSON 
with four members of the bench dissenting 

In a recital ol various proceedings before the Inter 
state Commerce Commission, in connection with the 
Nickel Plate, 


Interstate Commerce Act, as amended by the Lranspot 


it is pointed out that Section 5 of the 


tation Act of 1920, directed the Commission to formu 
late as soon as practicable a complete plan for the con 
solidation of railroads into a limited number of systems 
It subjected voluntary consolidations to the approval 
of the Commission and required their approval if the 
Commission found them to be in harmony with the 
plan for general consolidation and if it appeared that 
the bonds of the consolidated corporations, togethe1 
with the outstanding capital stock, would not exceed 
the value of the consolidated properties as determined 
by the Commission. The amendment of 1920 also 
placed the issuance of new securities and the assumption 
of obligations by carriers under the control of the Com 
mission, but did not provide for federal incorporation 
or for federal consolidation of carriers, leaving the 
creation of new or consolidated corporations to stat 
laws. 

Specifically Section 20a (2) makes it unlawful, among 
other things, for any interstate carrier to assume any 
obligations as guarantor in respect of the securities ol 
another unless approved by the Commission after it 
makes specified findings. 

In its decision in {cquisition and Stock Issue by N. } 
C. & St. L. R. R., 79 1.C.C. 581, the Commission con 
strued the Transportation Act as urged by the Nickel 
Plate and held itself precluded from the supervision of 
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consolidation under Section 5, because the final 


ral consolidation plan cont mplated by the amend- 


y legislation of 1920 had not yet been promulgated. 


[he Supreme Court subsequently accepted that con- 


struction in Snyder v. N. Y., C. & St. L.R. R., 278 U.S. 


s, holding that the Nickel Plate had the rights of a 
ure corporation notwithstanding that its consolida- 


) under Section 5 had not been approved by the 


Commission, taking the ground that the consolidation 
1k place at a time when Section 5 had not yet become 
licable. 
From the interpretation of the Commission that the 
solidation was effective under state law without the 
nmission’s approval under Section 5, because that 
Section had not then become applicable, and in view of 
Supreme Court's acceptance of that view in the 
Snyder case, the Court concludes that the assumption of 
liability under the guaranty was valid and binding 
hout approval thereof by the Commission under 
Section 20a. The Commission’s administrative inter- 
pretation in a long course of dealing with Nickel Plate 
flairs is relied upon to support this conclusion. In this 
nnection, Mr. JUSTICE JACKSON Says: 
Whether we would agree with the Commission's interpreta 
on of the Act as an original matter, it is not necessary to 
ecide. Considerations of public interest certainly should have 
eighed heavily in favor of the Commission, had it asserted 
power to review the debts of the new company before giving 
ven tentative and formal approval to capitalization of its 
quity. What we must now decide is the present effect of the 
Commission's interpretation of its powers as to the indebtedness 
f this particular appellant, woven as it has been, by a series of 
ctions by the Commission, into the whole financial fabric of 
his important carrier system. We are now asked blindly to 
inravel we know not what by reversing a consistent and long 
tanding interpretation of Section 20a by the administrative 
wdy to which its enforcement was committed. We are asked 
o do this to the en ment of a stockholder equity which 
tself was capitalized with no thorough scrutiny by virtue of the 
same interpretation. We are asked to do this although the 
Commission with knowledge of the claim of illegality has set 
iside securities in the \Kron reorganization to compensate it 
n some measure and s made no effort to enjoin the Nickel 
Plate from using its revenues to satisfy in part at least the 
claims of these bondholders 
Under the circums ces of this case the administrative 
interpretation on which the Commission has acted in its long 


course of dealing with Nickel Plate affairs should not be upset 


Mr. Justice DouGtas delivered a concurring opinion. 


He elaborates the point that, since the ruling in the 


} 


‘Snyder case held that the approval of the Commission 


as not necessary to make valid the consolidation, it 
slows as an incident of consolidation, by virtue of the 
ate law, that the liabilities of the constituent pred- 


essol companies were validly assumed by the Nickel 


Plate. 


In elaboration of this point, Mr. Justice DouGLas 


iys: 

On the filing of the articles or agreement of consolidation, 
the several constituent companies “shall be one corporation by 
the name provided in such agreement And Section 141 also 
provides that “such act of consolidation shall not release such 
new corporation fron ny of the restrictions, liabilities o1 
duties of the several corporations so consolidated.” By Section 
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143 all debts of the constituent companies “shall thenceforth 





attach to such new corporation, and be enforced against it and 





its property to the same extent as if incurred or contracted 
by it.” We are pointed to no provision of the New York law 











which would permit the creation of the new consolidated 





corporation without the attachment of the debts of the con 
stiluent companies, 














Snyder v. New York, Chicago & St. Louis R. R. Co., .. . held 
that authority from the Commission was not necessary to creat 








this consolidated corporation. A necessary and inherent in 











cident of its creation was the attachment of these obligations 
Hence, I do not see how we can say that although authority 
from the Commission was not necessary to create appellant, 














such authority was necessary in order for this consolidated 
corporation to meet the requirements which the New York 




















law exacted as conditions to its creation. But if we held that 
an attachment of liability under the New York Consolidation 











Act was an “assumption” of liability within the meaning of 














Section 20(a), we would be doing just that. Hence, I feel forced 





to conclude that in case of this type of consolidation “assump 





tion” in Section 20(a) does not include attachment of liability 








by virtue of the filing of articles of consolidation under a state 








statute, though it would of course include the issuance of any 





security or the incurrence or extension of any obligation sub 





sequent to consolidation. 








Mr. Cuier Justice Srone delivered a_ dissenting 











opinion in which Mr. Justice Reep, Mr. Jusrict 








FRANKFURTER and Mr. Justice Byrnes concurred. 








The dissent leaves open the question of the right ol 








the appellee to recover against the directors and officers 
of the Nickel Plate. 


As to the eflect of the proceeding before the Com 
































mission subsequent to the consolidation, the dissenting 











opinion denies that in the proceedings before the Com 











mission, relating to the Nickel Plate, the Commission 

















had never been called upon to construe the provisions 








of Section 20a (2). On the contrary, in several cases 


























the Commission has construed those provisions as appli 











cable to obligations like those involved here which 














“attach” by operation of state law to the acquisition 














by a carrier of the property of other roads, and in con 











formity with that Section has approved the “assump 














tion” of such liabilities by the carrier. 

















Criticizing the conclusion of the majority as without 





substantial basis, Mr. CH1er Justice STONE says in part: 

















In the cases before the Commission on which the Court 





relies it appears that the Commission was not asked to pass 














upon the question now before us and did not purport to pass 








upon it. The opinion of the Court thus rests on no more 











substantial basis than the circumstance that the Commission 





has acted favorably on an application of appellant to be per 





mitted to operate the consolidated lines and to issue securities 














in conformity to the plan of consolidation, in a proceeding in 








which the Commission was neither asked to take nor took any 















action with respect to assumption of liabilities; and this unde 





a statutory scheme of control which plainly contemplates that 








a consolidation may go into effect without adoption of its 





assumption of liability feature, which in any case can become 





operative only by order of the Commission approving it upon 








application and on findings that the public interest will 





be served. ... 











Ihe Court infers the Commission’s refusal to approve the 











assumption of liability for want of jurisdiction from the 











silence and inaction of the Commission when it was not called 








upon to speak or to act either by the statute or by any 











application pending before it. 








The case was argued by Mr. William J]. Donovan for 











appellant and by Mr. Louis J. Vorhaus for the appellee. 
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Constitutional Law—Full Faith and Credit Clause— 
Policyholder’s Liability for Assessment by Insurer 
Organized in Another State 

Under the full faith and credit clause, statutes and judicial 
proceedings establishing the liability of members of a mutual 
insurance company for assessments to meet the obligations of 
the company must be given effect by other states. 

The question of whether or not the terms of the policy are 
such as to make the policyholder a member of the company is 
one for determination by the state wherein the policyholder 
resides, for the reason that the operative acts legally necessary to 
create membership in the company is a matter of local concern 
over which the latter state is permitted to exercise jurisdiction 
under that clause. 


Pink v. A.A.A. Highway Ex press, Inc., 85 Adv. Op. 200; 
62 Sup. Ct. Rep. 241; U.S Law Week 4085. (No. 48, 
decided December 8, 1941. 


This case deals with a question under the full faith 
and credit clause in the Federal Constitution 

The petitioner, Superintendent of Insurance of New 
York, is the liquidator of the Auto Mutual Indemnity 
Company, an insolvent mutual insurance company ol 
New York. 


policyholders in the company, to recover assessments 


He sued the respondents in Georgia, as 


alleged to be due by virtue of their membership in the 
company. The Georgia courts held against the peti 
tioner and, on certiorari, the Supreme Court afirmed. 

The Indemnity Company having been placed in 
liquidation by a court order in New York, each mem 
ber of the company by court order was directed to pay 
assessments aggregating 40% of premiums earned by 
the company during the year, pursuant to Section 422 
of the New York Insurance Law. 

Ihe Supreme Court of Georgia recognized the cot 
rectness of the proceedings in New York, but ruled that 
the respondents, who were not parties to the New York 
proceedings, were not concluded by them on the ques 
tion whether their relation as policyholders of the com 
pany was such as to subject them to assessment 

In dealing with the question, the Georgia court 
found that though the name of the company contained 
the word “mutual,” the contract of insurance contained 
no provision making the policyholder a member of the 
company or subjecting him to assessment. Moreover, 
each policy provided that it embodied all agreements 
existing between the policyholder and the company. 
On the back of the policy, however, there was a notice 
to the policyholder advising him that the insured is a 
member of the company and that contingent liability 
of the insured under the policy was limited to one yea 
from its expiration or cancellation and would not 
exceed the limits provided by the New York Insurance 
Law. 

The state court concluded that under the law and 
policy of Georgia the relation between the insured and 
the company was that of contract, that is, the whole 
contract was embraced in the stipulations on the face 
of the policy, that the policy did not by its terms make 
the respondents members of the company or subject 
them to assessment. The petitioner contends that the 
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judgment was crroneous for failure to give to the Ne 
York orders and statutes full faith and credit as 
quired by Article IV, Section 1 of the Constitution 

In rejecting this contention, Mr. CHIEF JUSTICE STON) 
observes that the petitioner does not specifically urg 
that the New York proceedings establish persona 
liability. 

Ihe opinion also recognizes the familiar rule tha 
those who become stockholders of a corporation mak 
themselves liable for an assessment made in conformity 
with the statutes of the state of incorporation, thoug]l 
they are not parties to the proceeding levying th 
assessment, and that a like principle has been estal 
lished and applied with respect to policyholders in 
mutual insurance associations. The Georgia cou 
found it unnecessary to consider the application of thos 
principles but placed its decision on the ground th 
the respondents had not become members of the com 
pany. 

The opinion of the Court approves this view as con 
sistent with obligations which the full faith and credit ' 
clause imposes on Georgia and points out that that am 
clause leaves some scope for state control, within stat , 
territory, over local affairs. 


is between the power of Georgia to determine what is 


The distinction « mphasized 


necessary by actions in Georgia to make a Georgia 


resident a member of a foreign corporation and lack ol 


power to determine the consequences of membershi; 


when found to have been established. Explaining this 


distinction and the reasons for it, Mr. Cuier Jusrict 


STONE says in part: 

This Court has often recognized that, consistent with t 
appropriate application of the full faith and credit clause 
there are limits to the extent to which the laws and policy 
of one state may be subordinated to those of another: 


It was the purpose of that provision to preserve rights a 


quired or confirmed under the public acts and judicial pr 


ceedings of one state by requiring recognition of their validity 
in others. But the very nature of the federal union of states 
to each of which is reserved the sovereign right to make its ow 

laws, precludes resort to the Constitution as the means f 

compelling one state wholly to subordinate its own laws and 
policy concerning its peculiarly domestic affairs to the laws ar 

policy of others. When such conflict of interest arises it is f 
this Court to resolve it by determining how far the full fa 
and credit clause demands the qualification or denial of rig! 
asserted under the laws of one state, that of the forum, by t 
public acts and judicial proceedings of another 


Where a resident of one state has by stipulation or stock 
ownership become a member of a corporation or associatio 
of another, the state of his residence may have no such di 
mestic interest in preventing him from fulfilling the obligations 
; 


of membership as would admit of a restricted 
the full faith and credit clause. But it does have a legitimat 


application of 


interest in determining whether its residents have assented | 
membership obligations sought to be imposed on them | 
extrastate law to which they are not otherwise subject. 


Without the aid of agreement or consent, the laws of 
state of organization can be imposed on Georgia courts an 


] 


policyholders only so far as the full faith and credit claus 


compels it. The undue extension of the statutes and authorit 
of a state beyond its own borders by the expedient of rendering 
a judgment against non-citizens over whose persons or property 
the state has acquired jurisdiction, may infringe due process 
. Like, but more cogent, reasons may call for the restricti 
of the full faith and credit clause as the instrument for co! 
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lling the law and policy of one state, with respect to its 
mestic affairs, by the statutory command of another. 
[he interpretation and legal effect of policies of insurance 
ered into by the inhabitants of Georgia, who are sued upon 
m in its courts, are peculiarly matters of local concern 
Were it not for the New York statute, there could be no 
iestion of Georgia’s authority to adjudicate the rights and 
jligations arising under the policies. And as we have seen, 
e only basis for the imposition by New York of its command 
d policyholders is the assumption by 
e latter of membership in the New York company. But this, 
the circumstances of this case, depends upon the meaning 
1 effect of all the provisions appearing on the policies with 


the Georgia court a! 


spect to the assumption of membership, which is for Georgia 
I 

» determine. There being no question of evasion of constitu 
nal obligation, we that determination as one of 


mestic law and policy hich the full faith and credit clause 


accept 


es not override 
[he case was argued by Mr. M. F. Goldstein for the 
itioner, and by Mr. Fred A. Hooper, Jr., for the 


ondents. 


Criminal Law—Murder—Improper Conduct of State 
Law Enforcement Officers. 

The Fuurteenth Amendment does not forbid state courts to 

construe and apply state laws to the evidence of an accomplice. 

The Court declined to review the decision of the state courts 


that misconduct of law officers did not coerce the confessions of 
the accused, in view of the conflict of testimony on that point. 


Lisenba v. State of California, 85 Adv. Op. 179; 62 Sup. 
Rep. 280; U. S. Law Week 4077. (Nos. 4 and 5 de 
led Dec. 8, 1941.) 


Chese two cases reviewed and argued together bring 


the Supreme Court of the United States the cele- 


ated and notorious “rattlesnake murder” cases which 
re tried in the Courts of California in the late thir- 
s. The judgment of the California Court finding the 
fendants guilty, sentencing the principal defendant to 
ath, affirmed by the California Supreme Court were 
firmed by the Supreme Court of the United States. 
The opinion of the Court was delivered by Mr. 
STICE ROBERTS 
Lisenba’s real name was James and he will be so 
imed hereafter. He, in cooperation with one Hope, 
as charged with a conspiracy to cause the life of 
imes’ wife to be insured and to put her to death. Hope 
rocured rattlesnakes and caused them to bite the wife. 
Che result seemed ineffective or too slow and the con 
jirators drowned her in a pool. The wife’s dead body 


as discovered the next morning, face down in the 
pool. When the body was found it was discovered that 
the rattlesnake poison had also taken effect. 

There was a long record of alleged misconduct on the 
art of the law enforcing agencies, the public officials, 
mproper conduct of the trial, and particular point 
as made that the production of the rattlesnakes in 
vidence on the trial was prejudicial to a fair trial and 
1use for reversal. 

Ihe point was raised that Hope’s testimony was not 
ROBERTS in reply to this 


wroborated. Mr. Justict 


oint says: 
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These contentions need but brief notice. The Fourteenth 
Amendment does not forbid a state court to construe and 
apply its laws with respect to the evidence of an accomplice. 
There is no adequate showing that there was a corrupt bargain 
with Hope, and the practice of taking into consideration, in 
sentencing an accomplice, his aid to the state in turning 
state’s evidence can be no denial of due process to a convicted 
confederate. 


The point was also raised that it was prejudicial error 
to introduce on the trial of the case below the rattle- 
snakes used in the culmination of the conspiracy, and it 
was contended by the defendant that the sole purpose 
in the production of the snakes was to prejudice the 
jury and that those in the court room including the jury 
were in a panic as a result of this incident. The record 
discloses that at a subsequent stage of the trial the 
snakes were brought into court at the defendant's re 
quest. 


We do not sit to review state court action on questions of the 
propriety of the trial judge’s action in the admission of 
evidence. We cannot hold, as petitioner urges, that the intro 
duction and identification of the snakes so infused the trial 
with unfairness as to deny due process of law. The fact that 
evidence admitted as relevant by a court is shocking to the 
sensibilities of those in the courtroom cannot, for that reason 
alone, render its reception a violation of due process. 


Hope made a confession. When James was informed of 


that event he also made a confession. Both were in- 


troduced in evidence and error was predicated on that 
fact. 

On the matter of admission in evidence of the con- 
fessions, Mr. JUSTICE ROBERTS says: 


On the other hand, the fact that the confessions have been 
conclusively adjudged by the decision below to be admissible 
under State law, notwithstanding the circumstances under which 
they were made, does not answer the question whether due 
process was lacking. The aim of the rule that a confession is 
inadmissible unless it was voluntarily made is to exclude false 
evidence. Tests are invoked to determine whether the in- 
ducement to speak was such that there is a fair risk the con 
fession is false. These vary in the several states. This Court 
has formulated those which are to govern in trials in the 
federal courts. The Fourteenth Amendment leaves California 
free to adopt, by statute or decision, and to enforce such rule 
as she elects, whether it conform to that applied in the federal 
or in other state courts. 


As applied to a criminal trial, denial of due process is the 
failure to observe that fundamental fairness essential to the 
very concept of justice. In order to declare a denial of it we 
must find that the absence of that fairness fatally infected the 
trial; the acts complained of must be of such quality as 
necessarily prevent a fair trial. Such unfairness exists when 
a coerced confession is used as a means of obtaining a verdict 
of guilt. We have so held in every instance in which we have 
set aside for want of due process a conviction based on a 
confession. 

Where the claim is that the prisoner’s statement has been 
procured by such means we are bound to make an independent 
examination of the record to determine the validity of the 
claim. The performance of this duty cannot be foreclosed by 
the finding of a court, or the verdict of a jury, or both. If 
the evidence bearing upon the question is uncontradicted, the 
application of the constitutional provision is unembarrassed by 
a finding or a verdict in a state court; even though, in ruling 
that the confession was admissible, the very tests were applied 
in the state court to which we resort to answer the constitu 
tional question. 








Ihere are cases, such as this one, where the evidence as to 


the methods employed to obtain a confession is conflicting 
and in which, although denial of due process was not an issuc 
in the trial, an issue has been resolved by court and jury whicl 
involves an answer to the due process question. In such a 
case we accept the determination of the triers of fact, unless 
it is so lacking in support in the evidence that to give it effect 


would work that fundamental unfairness which is at war witl 


due process 





In view of the conflicting testimony, we are unable to say that 


the finding below was erroneous so far as concerns the peti 
tioner’s claims of physical violence, threats « mplied promises 
of leniency There remains the uncontradicted fact that on 
two occasions, separated bv in interval of eleven days, the 
petitioner was questioned for protracted periods. He made no 
admission implicating him in his wife’s death during, or soon 
after, the interrogations of April 19, 20, and 21. If, without 


more, eleven days later confessions had been fo 


hcoming we 
should have no_ hesitation in overruling his contention 


respecting the admission of his confessions 


Does the questioning on May 2nd, in and of itself, or in the 
light of his earlier experience, render the use of the confessions 
a violation of due process? If we are so to hold it must be upon 
the ground that such a practice, irrespective of the result upon 
the petitioner, so tainted his statements that, without consider- 
ing other facts disclosed by the evidence, and without giving 
weight to accredited findings below that his statements were 


free and voluntary, as a matter of law, they were inadmissible 
in his trial. This would be to impose upon the state courts a 
stricter rule than we have enforced in federal trials. There is 
less reason for such a holding when we reflect that we are 
nistration of Cali 
fornia, a quasi-sovereign; that if federal power is invoked to set 


dealing with the system of criminal adm 


aside what California regards as a fair trial it must be plain 


that a federal right has been invaded 


Like the Supreme Court of California e disapprove the 
violations of law involved in the treatment of the petitioner, 
and we think it right to add that where a prisoner held in- 
communicado is subjected to questioning by officers for long 


periods, and deprived of the advice of counsel, we shall scrutinize 


the record with care to determine whether, by the use of his 
confession, he is deprived of liberty or life through tyrannical 
or oppressive means. Office of the law must realize that if 
they indulge in such practices they may, in the end, defeat 
rather than further the ends of justice rheir lawless practices 


here took them close to the line. But on the facts as we have 
endeavored fairly to set them forth, and in the light of the 
findings in the State courts, we cannot hold that the illegal 
conduct in which the law enforcement officers of California 
indulged by the prolonged questioning of the prisoner before 
arraignment, and in the absence of courisel, or their question 
ing on May 2, coerced the confessions, the introduction of 
which is the infringement of due process of which the petitioner 
complains Ihe petitioner has said that the interrogation 
would never have drawn an admission from him had his con- 
federate not made a statement; he admits that no _ threats 


promises, or acts of physical violence were offered him during 


this questioning or for eleven days preceding it. Counsel had 
been afforded full opportunity to see him and had advised him 
He exhibited a_ self-possession, a coolness, and an acumen 
throughout his questioning, and at his trial, which negatives 
the view that he had so lost his freedom of action that the 
statements made were not his but were the result of the 
deprivation of his free choice to admit, to deny, or to refuse 


to answer. 


Ihe judgments are affirmed 


Mr. Justice Brack dissented and Mr. Justict 


DoucLas concurred in that dissent. 


Mr. Justice BLACK expressed the thought that the 
| & 
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testimony of the officers was sufficient standing alone to 
convince him that the confessions could not have b 
free and voluntary. 

The case was argued on February 6, 1941, and r 
argued on October 14 and 15, 1941 by Mr. Morris 
Lavine for petitioner and by Mr. Everett W. Mattoor 


and Mr. Eugene D. Williams for respondent 


Domicile of Government Employee Living in 
District of Columbia 

A statute of the District of Columbia levies an income tax on 

all persons “domiciled” in the District. Whether a _ federal 


employee is subject to this tax cannot be determined “‘as a matter 
of law,” but depends on the facts of the particular case. 


District OT Columbia UV. Murphy; District oO} Colun 


bia v. DeHart, Adv. Op. —, —Sup. Ct. Rep.—, U. § 
Law Week 4089. (Nos. 58 and 59, decided Dec. 15, 194] 


These cases, which were argued Loge ther, involved a 
controversy as to whether the respondents were domi 
ciled within the District of Columbia on Dec. 31, 1939 
within the meaning of a statute of the District which lays 
a tax on “the taxable income of every individual domi 
ciled in the District of Columbia on the last day of th 
taxable year.” The respondents are government 
ployees, one of whom has lived in the District since 1935 
and the other since 1914. The Board of Tax \ppeals 


of the District, thinki itself bound by a decision of 


1g 
the Court of Appeals of the District, in which certiorari 
was denied by the Supreme Court, held “as matter of 
law” that the petitioners were not domiciled in th 
District on the date mentioned, although the Board 
seems to have considered that the conditions for domicile 
in the District were satisfied ‘‘as a fact.”” This decision 
was affirmed by the Court of Appeals for the District 
Che Supreme Court granted certiorari, as the questions 
involved are important. 

As in most cases ol domicile, the facts cannot be stated 
briefly. 


Mr. Justice JAcKson, delivering the opinion of tl 


1g 
Court, said: 

Although the District of Columbia Income Tax Act ma 
“domicile” the fulcrum of the income tax, the first ever i: 
posed in the District, it set forth no definition of that wo 
Io ascertain its meaning we therefore consider the Congres 
sional history of the Act, the situation with reference to wl 
it was enacted, and the existing judicial precedents, with wl 
the Congress may be taken to have been familiar in at least 
general way 

Phe unusual character of the National Capital, making U 
income tax a very explosive and controversial item, Was 


vividly before the Congress, and must also be considered 


construing the statute imposing the tax 


Ihe District of Columbia is an exceptional community. | 
is not a local municipal authority, but was established unde 
the Constitution as the seat of the National Government. Thos 
in Government service here are not engaged in local enterprisé 
1eir work is that 


the nation, and their pay comes not from local sources b 


although their service may be localized. I 


from the whole country. Because of its character as a fede 
city, there is no local political constituency with whose activill 
those living in it may identify themselves as a symbol of the 
acceptance of a local domicile. 

Not all who flock here are birds of a feather. Some enter t 


Civil Service, finding tenure and pay there more secure than 
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vate enterprise. Political ties are of no consequence in ob 
taining or maintaining their positions. At the other extreme 
are those who hold appointive office at the pleasure of the 
appointing officer These latter, as well as appointive officers 
with definite but unprotected tenure, and all elective officers, 


usually owe their presence here to the intimate and influential 
part they have played in community life in one of the States 
Relatively few persons here in any branch of the Government 


service can truthfully and accurately lay claim to an intention 
to sever themselves from the service on any exact date. Persons 
in all branches usually desire, quite naturally and properly, 
to continue family life and to have the comforts of a domestic 
establishment for whatever may be the term of their stay here. 


Mr. Justice JACKSON said further: 

We hold a man does not acquire a domicile in the District 
simply by coming | to live for an indefinite period of time 
while in the Government service 

On the other hand, we hold that persons are domiciled here 
who live here and have no fixed and definite intent to return 
and make their homes where they were formerly domiciled. . . 


\ number of tests of domicile are suggested, and it is 


irther said: 


In view of the legislative history showing that Congress was 
concerned lest ther é triple taxation”—Federal, State and 
District—the Board should consider whether taxes similar in 
character to those laid by this Act have been paid elsewhere. . . . 


Mr. Jt STICI J Ac KSON concludes as follows: 


Our mention of these considerations as being relevant must 


not be taken as an indication of the relative weights to be 
attached to them, as 1 implied negation of the relevance of 
other factors, or as an effort to suggest a formula to handle 
all cases that may arise, or the possibility of devising one. 

In view of what we have said, it is clear that the present 
cases did not call for rulings of non-taxability “as a matter of 
law.”” On the other hand, we do not consider whether tax 
ability follows as a matter of law, as petitioner contends it does, 
for the factual inquiries and findings of the Board, made unde1 
a view of the law not our own, are quite likely not in all 
respects those which the Board would have made had it pro 
ceeded with knowledge of our opinion, and are in some respects 
ambiguous for the purpose of decision in accordance with it. 


Accordingly, we reverse the decisions by the Circuit Court of 
Appeals for the District of Columbia and remand these cases 
to the Board for fur el proceedings not inconsistent with this 
opinion 


THe Cuier Justice, Mr. Justice Roperts and Mr. 
Justice Rerep, took no part in the consideration or deci- 
sion of these cases 

The case was argued by Mr. Glenn Simmon for 
petitioner and by Mr. Harry Raymond Turkel for 


respondents 


State Statutes—Interstate Commerce—Transportation of 
Intoxicating Liquor Through a State 
The State of Arkansas may lawfully require a permit for trans- 
porting intoxicating liquor through the State. This is a local 
regulation, not contravening the commerce clause of the federal 
Constitution. 


Duckworth v. State of Arkansas, Adv. Op. -, - 
Sup. cx. Rep. , U. S. Law Week, 4101. (No. 43, de- 
cided Dec. 15, 194] 

Mr. Cuter Justice Stone, in delivering the opinion 


of the Court, stated the controversy briefly as follows: 


Appellant was convicted and fined by an Arkansas court for 
transporting intoxicating liquor through the state without a 
permit as required by an Arkansas statute. The question for 
decision is whethe s statutory requirement and its penal 
sanction unduly encroach upon the power over interstate com 


merce delegated to Congress. The Arkansas Supreme Court sus 
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tained the requirement of the permit as a local police regula 
tion permissible under the commerce clause. . . . The case comes 
here on appeal. 

Tue Cuier Justice said: 

We have no occasion to decide whether the Arkansas statute 
when applied to transportation passing through that state for 
delivery or use in another, derives support from the Twenty- 
first’ Amendment, which prohibits the “transportation or im 
portation” of intoxicating liquors “into any state . . . for 
delivery or use therein” in violation of its law. ... Nor need we 
decide whether appellant’s admission that the transported 
liquor was intended for importation into Mississippi for illegal 
use there establishes a violation of the Twenty-first Amend 
ment while he was in Arkansas, so as to deprive him of the 
right to seek protection of the commerce clause on his journey 
through Arkansas. . . . We may also assume that appellant's 
admission no more deprives him of the right to invoke the 
protection of the commerce clause against the Arkansas statute 
than did intended violation by the importer of the liquor laws 
of the state of destination before the adoption of the Webb 
Kenyon Act, 37 Stat. 699, and the Twenty-first Amendment... . 
For we are of the opinion that upon principles of constitutional 
interpretation consistently accepted and followed by this Court 

the commerce clause does not foreclose the Arkansas 
regulation with which we are now concerned. 

The commerce here is transportation alone, there being no 
question of sale or use within the state of regulation. We may 
therefore put to one side the cases in which local restrictions 
or prohibitions on sale or use of intoxicating liquor or other 
articles of commerce, unaided by Acts of Congress, have been 
deemed a prohibited burden on interstate commerce. 


The opinion directs attention to certain Supreme 


Court decisions, and proceeds: 


In the cases referred to the Court has sustained a variety of 
local regulations designed to safeguard the states from injurious 
local effects that may attend interstate transportation. Fa 
miliar examples are inspection and quarantine laws for the 
protection of local health and safety, applicable to persons, 
animals, and merchandise moving in interstate commerce. 
Again, a state may insure the safe and convenient use of its 
harbors and navigable waterways by controlling the movement 
of vessels in interstate and foreign commerce; in the interests 
of safety it may control the operations of interstate trains and 
of their employees and appliances. 

Of recent years the Court has sustained state regulations of 
the size and weight of motor cars moving interstate, designed 
to insure the safe and economical use of the states’ highways. 

\ state may police “caravans” of motor vehicles moving 
over its highways in interstate commerce and charge a com 
pensatory license fee for doing it... . It may, in the interest 
of public safety and convenience, restrict particular types of 
motor vehicles moving in interstate commerce to particular 
areas. ... And a state may undertake to insure the fitness and 
integrity of those negotiating contracts for interstate transporta 
tion, by licensing them and requiring a bond to insure thei 
good behavior. 

While the subject matter of the present regulation, trans 
portation of liquor, with its attendant dangers to the com 
munities through which it passes, differs in many respects from 
those which we have mentioned, all are alike in their tendency, 
if unregulated, to affect the public interest adversely in varying 
ways depending on local conditions. The efforts at effective 
regulation, state and national, of intoxicating liquor, evidenced 
by the long course of litigation in this Court, have not left us 
unaware of the peculiar difficulties of controlling it or of its 
tendency to get out of legal bounds. 


In conclusion, the opinion reads: 

What we have said is restricted to the statute as applied 
under the regulations in force at the time of petitioner's alleged 
offense. It will be time enough to deal with abuses of the 
permit system if and when they arise. Nor have we occasion to 
consider the state’s authority to regulate other articles of com 
merce less susceptible to uses injurious to the communities 
through which they pass. 


The Arkansas judgment was accordingly affirmed 
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Mr. Justice JACKSON, concurring in the result, said: 
I agree that this Court should not relieve Duckworth of his 
conviction, but I would rest the decision on the constitutional 
provision applicable only to the transportation of liquor, and 
refrain from what I regard as an unwise extension of state 
power ovel interstate commerce 
The opinion of the Court solves the present case through a 
construction of the interstate commerce power. It regards this 
liquor as a legitimate subject of a lawful commerce, and then, 
because of its special characteristics, approves this admittedly 


} 


novel permit system and thus expands the power of the state 


to regulate such lawful commerce beyond anything this Court 
has yet approved. 

Our national free intercourse is never being 
suddenly stifled by dramatic and sweeping acts of restraint 
That wouid produce its own antidote Our danger, as_ the 
forefathers well knew, is from the aggregate strangling effect 
of a multiplicity of individually petty and diverse and _ local 
regulations. Each may serve some local purpose worthy enough 
by itself. Congress may very properly take into consideration 
local policies and dangers when it exercises its power unde 
the commerce clause. But to let each locality conjure up its 
own dangers and be the judge of the remedial restraints to be 
clamped onto interstate trade inevitably retards our national 
economy and disintegrates our national society It is the 
movement and exchange of goods that sustain living standards 
both of him who produces and of him who consumes. This 
vital national interest in free commerce among the states must 
not be jeopardized. 

I do not suppose the skies will fall if the Court does allow 
Arkansas to rig up this handy device for policing liquor on 
the ground that it is not forbidden by the commerce clause 
but in doing so it adds another to the already too numerous 


and burdensome state restraints of national commerce and 


pursues a trend with which I would have no part 
Harold Ratcliffe for 
appellant, and by Mr. John P. Strappy for respondent. 


The case was argued by Mr. 


Claims of United States in Insolvencies— 
Priority over Wage Claims 


A claim for repayment of money advanced by the Federal 
Housing Authority has priority over wage claims, under R. S. 
Sec. 3466. 


U. S. v. Emory, — Adv. Op. Sup. Ct. Rep. 
U. S. Law Week, 4093 (No. 33, decided Dec. 15, 1941.) 

Emory, who had a claim for wages against a distillery 
company, one of the respondents in this suit, procured 
the appointment of an equity receiver by a Missouri 
court, on proof that the company was hopelessly in 
The 
against the company on an F. H. A. loan. Emory claimed 
The 


government was granted certiorari by the United States 


solvent. federal government had a large claim 


priority. The state courts sustained his claim. 

Supreme Court, “because of the importance of the ques 

tion and because of an asserted conflict of decisions.” 
Mr. JUuSsTICE 


Court, saying: 


delivered the opinion of the 


BYRNES 
Just such proceedings as this are governed by the plain com 
mand of § 3466 that “debts due to the United States shall be first 
satisfied.” The purpose of this section is “to secure adequate 
public revenues to sustain the public burden.” . . . and it is to 
be construed liberally in order to effectuate that purpose. 
In view of this language, purpose, and rule of construction the 
asserted here by the United 


priority States appears to be 


securely established 
Mr. Justice Reep filed a dissenting opinion, in the 
course of which he said 


The purpose and provisions of the National Housing Act lead 
me to the conclusion that § 3466 of the Revised Statutes is 


61 


inapplicable to the claim of the Administrator in this case 
Nothing in the hearings, the debates or the Act show defin 

tively that Congress considered the application of § 3466 | 

If the tw 


acts alone were to be appraised, it might well be concluded tha 


government claims under the National Housing Act 


as they are not necessarily inconsistent, both should be enforced 
But the determination of Congressional purpose is not so simple 
as that. Upon the assumption that the applicability of § 3466 
never came to the attention of Congress, we must find legis 
lative purpose not from the language of the two Acts alone but 
from generalizations as to the object of the new statute an 
from judicial interpretations of the meaning of the old. 

Ihe facts of this case show how government aid to a debtor 
may be a snare for his other creditors if the priority statut 
operates in this class of claims. About a dozen claimants be 
came creditors in the aggregate amount of some nine hundre 
dollars for labor. Such labor claims were entitled to the prefer 
But for the 


priority of the government's claim, they would receive all of the 


ence under Missouri law common to labor claims 


realization from the assets—about two-thirds of their claims 
But a month before the appointment of the receiver the Fed 
eral Housing Administration took over from a bank a note of 
about $6000 hands of the 
bank this debt is said to have stepped into a preferred position 


From a deferred position in the 


by transfer to the government agency As such it absorbs all 
of the assets, and the laborers who trusted their employer's 


credit get nothing. Such a preference of creditors broug! 


about by the debtor, would be an act of bankruptcy 

Mr. Justice Roserts, Mr. Justice DouGLas, and M1 
JUSTICE JACKSON concurred in this dissent 

The case was argued by Mr. Melvin H. Siegel for 


petitioner, no appearance for respondent 


Bituminous Coal Code—“Captive Mines”— 
Administrative Law 


A railroad company held not to be a “producer-consumer” of 
coal, under the circumstances of this case, and therefore not 
exempt from the alternative requirements of Code membership 
or an excise tax of 19'/2 per cent. Finding of the Director of the 
Bituminous Coal Division sustained as a determination by an 
administrative official in accordance with law. 


Gray v. Powell, —Adv. Op. —; — Sup. Ct. Rep. 
Law Week, 4096. (No. 18, decided Dec. 15, 1941.) 
Respondents, receivers of the Seaboard Air Line Rail 
way Co., applied to Gray, Director of the Bituminous 
Coal Division of the Department of the Interior, for 
exemption from the provisions of the Bituminous Coal 
Code, on the ground that the Railway Co. which con 


mines whose 


sumes the coal is also the producer. The 


product is in question are operated under a system of 
coal land ownership, leases of coal-mining rights, simul 
taneous leases of coal-mining equipment to an operato1 
selected by the Railway Co., and an operating contract 
Railway Co. 
Railway Co. could satisfy the Director of the Bituminous 


between the and the operator. If th 
Coal Division that the company was the producer, unde 
the arrangements indicated, the company could avoid 
coming under the Code and yet escape the tax of 19149 
imposed on non-code coal, as the law exempts produce 
consumers from the provisions of the Code. This is the 


The 


His decision was reversed by the 


“captive mine” problem. Director denied the 


exemption. Circuit 
Court of Appeals for the Fourth Circuit. As the ques 
tion of federal law was important and unsettled by any 
decisions of the Supreme Court, certiorari was granted 
[he Supreme Court being equally divided, 4-4, the 
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ree in favor of the Railway Co., holding it to be a 
xducer, was affirmed, but a rehearing was granted, 
d the present decision reverses the decree. The Rail 
iy Co. is thus held liable to the 1914% tax, as it is 
‘1 a producer-consumer, and so does not come unde 
e exemption claus¢ 

Mr. Justice Reep delivered the opinion of the Court. 
eferring to the former Coal Conservation Act and the 
R.A., both held unconstitutional, he said: 


These legislative enactments sought a solution of the eco 
nomic difficulties of the soft coal industry, which were bringing 
bankruptcy to operators and an even worse condition, unem 
ployment, to the miners. Each time legislation was attempted, 
he conclusion was reached that price stabilization offered the 
vest remedy. The industry found the same answer. ... This 
Court has determined that the present 1937 act is within the 
onstitutional powers of Congress 

This purpose « 


f stabilization of conditions through a fixed 
price scheme met a difficult problem in the captive coal mines 
Ihe 1935 act taxed the value of such coal at the mine. It 
defined captive coal as including “all coal produced at a mine 
for consumption by the producer or by a subsidiary or affiliate 
thereof.” 49 Stat. 1008. As the coal consumed by a produce 
apparently was deemed by Congress when considering the 


present act not to offer the same disturbing effect to prices 
is non-code, open market coal, a method of exemption was 


provided 
Mr. Justice Reep then analyzes the facts of the case, 
nd proceeds: 

We are thus brought squarely to decide whether the Direc 
tor’s finding that Seaboard is not the producer of this coal is 
to be sustained 

Such a determination as is here involved belongs to the usual 
administrative routine. Congress, which could have legislated 
specifically as to the individual exemptions from the code, 
found it more efficient to delegate that function to those whose 
experience in a particular field gave promise of a better in 
formed, more equitable adjustment of the conflicting interests 
of price stabilization upon the one hand and producer con 
sumption upon the other. By thus committing the execution 
of its policies to the specialized personnel of the Bituminous 
Coal Division, the Congress followed a familiar practice. 

Where as here a determination has been left to an admin 
istrative body, this delegation will be respected and the ad 


ministrative conclusion left untouched. Certainly a finding on 
Congressional reference that an admittedly constitutional act 
is applicable to a particular situation does not require such 
further scrutiny. Although we have here no dispute as to the 
evidentiary facts, that does not permit a court to substitute 
its judgment for that of the Director. . . . It is not the province 
of a court to absorb the administrative functions to such an 


extent that the executive or legislative agencies become mere 
fact finding bodies deprived of the advantages of prompt and 
definite action 


['wo other contentions are then considered by Mr. 
JusTICE REED and disallowed: First, that the coal here 
in question is not affected, because there is no sale or 
ther transfer of the title to the coal by the producer. 
“The core of the Act is the requirement that coal be 
put under the code or pay the 1914 per cent excise.” 
Second, that the Act is beyond the power of Congress 
under the Commerce and Due Process Clauses of the 
Constitution: 


[his is said to be so because there is no power in Congress 
to regulate the price paid for the service of mining coal or the 
consideration for mining rights and to do so would violate 
the Fifth Amendment. We are in this review by certiorari de 
termining only the question of whether the Seaboard is a 


producer under the act. Congressional power over that proble m 
is beyond dispute 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Mr. JusTICE JACKSON took no part in the considera- 
tion or decision of the case. 
Mr. Justice Roserts dissented, saying: 
I think the judgment should be affirmed. There are limits 
to which administrative officers and courts may appropriately 
go in reconstructing a statute so as to accomplish aims which 
the legislature might have had but which the statute itself, 
and its legislative history, do not disclose. The present decision, 
it seems to me, passes that limitation. . . 
The Cuter Justice and Mr. Justice ByRNes joined 
in this dissent. 
The case was argued by Mr. Robert L. Stern for 
petitioner and by Mr. W. R. C. Cocke for respondent. 


SUMMARIES 


Longshoremen’s and Harbor Workers’ Act— 
Scope of Act 

Parker v. Motor Boat Sales, Inc., 85 Adv. Op. 250; 62 
Sup. Ct. Rep. 221; U. S. Law Week 4063 (No. 46, 
decided December 8, 1941). 

The principal question in this case was as to the scope 
of the Longshoremen’s and Harbor Workers’ Act. One 
Armistead was drowned when a motor boat in which 
he was riding capsized on the James River, a navigable 
stream, off Richmond, Virginia. ‘The deceased was em- 
ployed by respondent which sold small boats, maritime 
supplies and outboard motors. The drowning occurred 
during a test of one of respondent’s outboard motors, 
in connection with a sale of the motor. 

The District Court sustained an award of compensa 
tion to Armistead’s widow, but the Circuit Court re- 
versed on two grounds: (1) That the deceased was not 
acting in the course of his employment at the time ol 
the accident; and (2) that, in any case, recovery was 
barred by Section 3 (a) of the Act making compensa 
tion payable “only if . . . recovery for the disability or 
death through workmen’s compensation may not validly 
be provided by State law.” 

On certiorari, the ruling of the Circuit Court was 
reversed by the Supreme Court in an opinion by Mr. 
JusTICE BLACK. 

\s to the first ground, the opinion concludes that, 
while more than one inference might have been possible 
from the evidence, the finding of the Deputy Com- 
misioner was supported by the proof, and should have 
been accepted as final by the Circuit Court. 

In dealing with the second ground the opinion con 
cludes that since the purpose of the Act was to fill a gap 
caused by decisions of the Court as to the lack of power 
by the states to make regulations affecting maritime 
activities, notwithstanding a failure of Congress to 
legislate the subject matter, Section 3 (a) is to be inter- 
preted to cover the field which the line of decisions 
beginning with Southern Pacific v. Jensen (244 U.S. 
205) excluded from state compensation laws. 

The case was argued by Assistant Attorney General 
Shea for the petitioner, and by Mr. Minitree Jones 
Fulton for the respondent. 
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Indian Law—Railway Rights of Way 
United States of rdian Santa le 
Pacific Railroad, 85 Adv. Op. 220; 62 Sup Ct. Re p- 248; 
U. S. Law Week 4048. (No. 23, decided Dec. 8, 1941.) 


This is a suit brought by the United States in its 


{one pica, as OFTT 


own right and as guardian of certain Indian tribes in 
Arizona to enjoin the Santa Fe Pacific from interfering 
with the possession and occupancy by the Indian of 
certain lands. ‘The railroad claims full title to the lands 
under grant from its predecessor company in 1866. The 


bill alle gC d 


rights of occupancy. 


those rights were subject to the Indian 


1 


The bill prayed among other things that the title be 


quicted, and the respondent account for all rents, 


issues and profits derived from the lands subject to the 
right of occupancy by the Indians. The railroad moved 


to dismiss on the ground that the facts alleged were 


“insufhcient to constitute a valid cause of action in 


equity.” The district court eranted the motion. The 


circuit court of appe als affirmed. Certiorari was allowed 


because of th importance of the problems raised in 


administration of Indian laws The decision of the 


circuit court of appeals was modified and affirmed. 
The concluding page of Mr. Justice DouGLas’ opin 
ion discloses the ground of the decision: 
As we have said, occupancy necessary to establish aboriginal 
United States is entitled 


to an accounting as respects al ill 


possession is a question of fact I he 


of the lands in the 


first cause of action which the Walapais did in fact occupy 


1 


exclusively from time immemorial. Such yunting is not 


precluded by the Act of February 2 5, 43 Stat. 954, which 
authorized the Secretary of the reconvey 
ances to the Government of privately ow 11h ite school 
lands and relinquishments of any ilid f nder the 


Walapai 
Indian Reservation I he y] tion that the may be 


homestead laws. or of other val 


some land within the reservation that yt su to Indian 


occupancy. But that Act certainly cannot an extin 


guishment of any and all Indian title that did exist or as a 


repeal by implication of § 2 of the Act of July 27, 1866, re 


quiring such extinguishment b voluntary cession It was 


passed so that lands “retained for Indians may be possible.’ 


Such statements by the Secret of the Interior as that “title 
to the odd-numbered sections” was in the respondent do not 


estop the United States from maintaining this suit For they 


could not deprive the Indians o heir ghts any more than 


could the unauthorized leases in ¢ Uy States, supra 


Hence an accounting as respects such lands in the reservation 
which can be proved to have been occupied by the Walapais 
from time immemorial can be Io the extent that the de 
cree below precludes such proof and accounting, it will be 
modified. And as so modified, it is 

{ffirmed 
Cox and Mr. Max 


Margold 


The case was argued by Mr. Joye 
Radin for respondent and by Mr. Nathan R 


lor pe titioner. 


Federal Taxation—Statute of Limitations: 
Suit Against Collector 

United States v. Kales, 85 Adv. Op. 192; 62 Sup. Ct. 
Rep. 214; U. S. Law Week 4082 No. 35, decided De 
cember 8, 1941.) 

Certiorari here was granted to resolve two questions 
as to the Administration of Federal tax law: (1) does 
a letter, written by the taxpayer and lodged with the 


Commissioner, which first protests a jeopardy assess 
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ment in 1925 of 1919 taxes on legal grounds, and th 

advises that if the valuation upon which the origina! 
1919 assessment is based is vacated for any reason, |] 

“will insist” that the valuation was incorrect, and ‘wi 
claim the right to a refund” of the excess tax collecte: 
constitute a claim for refund of overpaid taxes so as t 
stop the running of the statute of limitations against tl 
claim. As to this question, the opinion of the Court | 
Mr. Cuter Justice Srone concludes that the letter 
sufficient to stop the running of the statute. It points 
out that although it does not comply with the form « 

claim prescribed by Treasury regulations, yet the notic 

fairly advised the Commissioner of the nature th 
claim, and amounted to a present notice of assertion of 
a right to refund. Though it is alternative and con 
tingent on future events, it is not any more objection 
able on this score than such an alternative pleading 

is permitted by Rule 8 (e) of the Federal Rules of Civi 


Procedure. Furthermore, the course of departmenta 


action upon the claim constituted an administratiy 
construction of the letter as a valid claim, and a waive 
of the requirements of the regulations as to formality 
fhe second question decided by the Court was 
whether a judgment refunding 1919 taxes paid th 
Collector in 1925 on profits made from the sale ol 
property in 1919 was a bar to later suit for a further 
recovery ol 1919 taxes overpaid in 1920 to a different 
Collector upon profits from the same transaction. | 
was contended by the Government that the right to ré 
cover for any tax year was a single cause of actior 
against the Government, that this the present suit for 
overpayment in 1920, after the prior recovery for taxes 
paid in 1925 was an inadmissible splitting of the caus 
of action, and that no cause of action could survive the 
recovery for overpayment in 1925 since the judgment 
for that recovery merged all claims for overpayment ol 
the 1919 taxes growing out of the same transaction. 
Ihe opinion rejects these contentions on the ground 


that it disregards the 


5 


statutory scheme for recovery ol 
taxes. It points out that that scheme is based upon the 
original personal action against the collector which 
although for most purposes is now a fiction, is nevel 
theless indicated by the statutes as a fiction intended 
to be acted upon to the extent that the rights to main 
tain the suit, and its incidents, until judgment is ren 
dered are to be left undisturbed. It points out that the 
payments of taxes in 1920 and in 1925 were to different 
collectors, and that although both were on account ol 
the same transactions, and were for the same tax year, 
yet they resulted in different causes of action under the 
statutory scheme since recovery from one collector ol 
the payment to him does not bar recovery on the 
different cause of action arising upon payment to th 
other. 
Mr. Justice JACKSON did not participate 

1941, by Mr 


Arnold Raum for petitioner and by Mr. Hal H. Smith 


The case was argued on November 14, 
for the respondent. 
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Federal Criminal Code—False Personation of Officers of 


Government Corporation 


erce v. United States, 85 Adv. Op. 238, 62 Sup. Ct. 
p 237; U. S. Law Week 4061. (No. 36, decided De 
iber 8, 1941.) 


Certiorari was granted here to determine the validity 
a judgment of conviction upon an indictment under 

- of the criminal code, charging the defendant with 
sely pretending to be an officer “of the United States, 
wit [a representative] of the government selling 

1. V. A. units,” obtained after the court had refused an 
ruction that the statute, which at the time of 
alleged offense imposed a punishment upon any- 
who “‘faisely assumes or pretends to be an officer o1 
ployee acting under the authority of the United 
States, Or any department or any officer of the govern- 
nt thereof,” does not include within its scope false 
sonation of officers or employees of a government 


poration (i.e., the Tennessee Valley Authority). 


The opinion of the Court by Mr. Justice REEp, after 
iewing the evidence and the charge which indicated 
at the defendant represented himself falsely to be a 
r.V.A. employee, but which gave no indication that he 
tended to represent any other government ente1 
prise or department, concludes that conviction was er- 
meous for failure to give the equivalent of the re- 
quested instruction. It points out that after the offense 
re charged had been committed the statute had been 
imended on the recommendation of the Attorney Gen- 
eral, to include within its scope pretense to be an office: 
or employee “of any corporation owned or controlled 
the United States,” but that at the time of its passage 
1884 the United States did not own or control corpo- 
ations. It agrees that the legislative extension, after 
commission of the offense here in issue was appropriate 
but that a judicial enlargement would be at war with 
ie fundamental common law concept that crimes must 
defined with appropriate definiteness. 
Mr. Justice Douctas dissented on the ground that 
the representation to be acting for I'VA constitutes 
false pretense to be an officer o1 employec acting unde! 
ie authority of the United States or a department 
1ereof within the meaning of the statute. 
Mr. Justice BLAck and Mr. JusTIceE JACKSON did not 
participate. 
The case was argued on November 14 and 17, 1941, 
y Mr. L. E. Gwinn for the petitioner and by Mr. Assist- 
ant Attorney General Berge for the respondent. 


Courts—Constitution of Circuit Courts of Appeals; 
Federal Taxation—Deduction of Expenses Incurred in 
Presentation of Claims to Congress 
Textile Mills Sec Commissioner of 
nternal Revenue. 85 Adv. Op. 242, 62 Sup. Ct. Rep. 272; 
U. S. Law Week 4045. (No. 34, decided December 8, 

941.) 


l1@S Corp. 
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Certiorari was granted here to determine (1) whether 
the circuit court of appeals may be composed of all the 
circuit judges of the circuit in active service, more than 
three in number, sitting en banc; and (2) whether cer- 
tain expenses incurred by a corporate taxpayer unde 
contracts in connection with the presentation of claims 
to Congress on behalf of former enemy aliens for the 
procurement and enactment of amendatory legislation 
authorizing payment of the claims are deductible from 
gross income in the computation of net income for in- 
come tax purposes. 


The Court's opinion by Mr. Justice DouGias answers 
the first question in the affirmative by historical com- 
parison of the various provisions of law relating to the 
circuit courts of appeals. It concludes that § 117 of the 
Judicial Code, which provides that “there shall be in 
each circuit a circuit court of appeals, which shall con- 
sist of three judges, of whom two shall constitute a 
quorum” provides merely the permissible complement 
of judges for a circuit court of appeals, and thus does 
not defeat the avowed purpose of § 118 (which requires 
that “the circuit judges in each circuit shall be judges 
of the circuit court of appeals and it shall be the duty 
of each circuit judge to sit as one of the judges of the 
circuit from time to time according to law”) ie., to 
provide that each circuit court of appeals was not to 
be less than the number of circuit judges authorized 
by law. 

As to the second question, the opinion concludes that 
article 262 of Treasury Regulation 74, which under 
the heading “donations by corporations,” prohibits the 
deduction from gross income of amounts expended for 
lobbying purposes, is applicable in spite of the fact that 
it does not appear under § 23 (a) of the Revenue Act 
relating to deductions of “ordinary and necessary ex- 
penses” under which exception here was sought, but 
rather under § 23(n) relating to deductions of charitable 
and other contributions by individuals since it clearly 
purports to specify when the expenditures to which it 
relates may or may not be deducted as ordinary or 
necessary expenses, and the sums here in question plain- 
ly fit into the decribed prohibition. 

The opinion also concludes that the regulation is a 
valid exercise of the rule-making authority of the Treas- 
ury, and does not contravene Congressional policy. 

Mr. Justice JACKSON did not participate. 

The case was argued on November 10, 1941, by Mr. 
Edmund S. Kochersperger for the petitioner and by Mr. 
Arnold Raum for the respondent. 


Admiralty—Limitation of Liability—Burden of Proof of 


Unseaworthiness 


Commercial Molasses Corp. v. New York Tank Barge 
Corp. 86 Adv. Op. 125; 62 Sup. Ct. Rep. 156; U. S. Law 
Week 4033. (No. 14, decided Nov. 17, 1941.) 


Certiorari was granted here to settle conflicting lower 
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SUMMARIES 


court decisions as to the burden of proof upon the issue 
of unseaworthiness in a proceeding in admiralty by a 
private maritime carrier to limit his liability for dam 
ages to cargo caused by the sinking of the vessel upon 
which the claimant’s goods were being transported pur 
with the 


suant to an afreightment contract shipper 


which warranted that the vessel would be seaworthy. 


The shipper relied upon the inference to be drawn 
from the unexplained sinking of the vessel to sustain 
its burden of proving unseaworthiness. To rebut this 


the carrier submitted evidence regarding the circum 
stances of the sinking which failed to disclose any pei 
suasive evidence of unseaworthiness. Upon this state of 
the record the circuit court had held that the shippe 
burden of resting 


had failed to sustain the proof 


upon it. 


The Supreme Court, in an opinion by Mr. CHIEr 
Justice Stoner, affirms the holding of the circuit court. 
It distinguishes the case from that in which the carrie1 
is a common carrier, or has assumed the obligation of 
a common carrier, where the burden of proving sea 
worthiness rests upon him. It points out that here, the 
shipment was by contract for private carriage, without 
assumption of common carrier obligations, and that the 
burden of proving breach of the obligation rests upon 


the shipper, who asserts it as the ground of recovery. 


The opinion then points out that the question 
whether the burden of proof, wherever it rests, has been 
satisfied depends upon the inferences of fact which he 


Here, the 


general rule that a bailee is in a better position than 


who has the burden may summon to his aid 


a bailor to know of the cause of loss and to show that 
it was not one involving the bailee’s liability, comes to 
the aid of the shipper, and the law imposes upon the 
carrier the duty of coming forward with whatever in 
formation as to that is available to him. If he fails, it 
leaves the Court free to draw an inference unfavorable 
to him upon the shipper’s establishing the unc xplained 
failure to deliver the goods safely. If the carrier does 
come forward with evidence enough to raise doubts as 
to the validity of ihe inference, and the court cannot 
resolve the doubt, the burden of persuasion upon th« 
shipper has not been sustained. This, the opinion con 
cludes is the situation in this case and the lower court 
was therefore correct in holding that the shipper had 
not sustained the burden. 

Mr. Justice Back, joined by Mr. Justice DouG-as, 
Mr. Justice Murpuy, and Mr. Justice Byrnes dissent 
ed. The dissenting opinion objects particularly to an 
application in admiralty of the rule of the common law 
which imposes a different burden of proof on a claim 
against a common carrier than is imposed on a claim 
against a private carrier. It points out that in both 
cases the difficulties of the shipper to find out how the 
loss occurred are equally great. Furthermore, the dis 
sent finds no distinction in the admiralty cases which 
would force such a distinction to be drawn between 
private and public carriers on the burden of sea 
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worthiness. 


Ihe case was argued on March 13th and I4th, | 
1941, by Mr. T. Cz 


Jones for petitione: and by Mr. Robert S. 


and reargued on October 16, 


for respondent. 


Contracts; Liability of Vendor to the United States for 
Set-Off to the United States from Contract Prices of 
Agricultural Adjustment Taxes not Paid Because of 


Unconstitutionality of Tax Statute 


United States v. The Kansas Flour Mills Corp 
Ady. Op. 175, 62 Sup. Ct. Rep. 232; U. S. Law W 
1075. (No. 45, decided December 8, 194] 


This opinion by Mr. Jusrice RoBERTs holds tha 
an action in the court of claims against the Uni 
States, upon a contract of sale of flour, the Governm 
is entitled to a set-off of the amount of processing tax 
due under the terms of the Agricultural Adjustm 
Act, declared unconstitutional in the case of U. § 
Butler (297 U. S. 1), 


these amounts had been stipulated to b 


since under a previous contra 
included ll 
the contract price. Ihe opinion examines the contra 


in the light of conditions existing when they were 


cuted pointing out that if the United States had no 


been thought entitled to collect the tax the bid pi 
would have been unacceptable as too high and that 
the taxpayer had not been thought liable for that tax 
the bid price would have been less. It rejects cont 
tions that the price might not have been less becaus 
of extraneous competitive conditions by pointing 


i 


clauses of the contract which provided that fut 


changes by Congress are to decrease or increase 
prices accordingly. It also rejects arguments that 
set-off is improper because the contracts contain no un 
dertaking by the taxpayer to pay the tax, and that es 
if they do, the stipulation for reduction applies only 
acts of Congress and excludes relief by adjudication o 
the unconstitutionality of the tax. 


As to the first point, the Court distinguishes betw 


private contracts where the courts have held that 
clauses do not require readjustment of contract pric 
pointing out that these cases are grounded upon 
prevention of unjust enrichment of vendees who | 
the tax on to their customers, whereas, here, the G 
ernment did not buy for resale. As to the second pos! 
tion, the opinion points out that Congress by a 
passed since the holding of unconstitutionality has re 
ognized the court's decision to that effect, and impos 
taxes on the enrichment of those who passed on the tax 
without paying it, thus by legislation changing the 
within the terms of the contracts. 

Ihe case was argued on November 21, 1941, by M 
Warner W. Gardner for the petitione: and by Mr. I 
Shook and Mr. Phil D. Morelock for respondent. 
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BOOK REVIEWS 


ickstone’s Commentaries on the Law. From the 
dged Edition of Wm. Hardcastle Browne, including 
graphical Sketch, 
Law Maxims, and a Glossary of Legal Terms, by 
sernard C. Gavit, Dean, Indiana School of Law. 1941. 
hington, D.C.: Washington Book Co. Pp. xx, 1040. 
he Mysterious Science of the Law. An Essay on 


Modern American Notes, Com- 


kstone’s Commentaries, by Daniel J. Boorstin, 1941. 
bridge, Mass.: Harvard University Press. Pp. xvii, 

slackstone owes much to American lawyers both 

re and after the Declaration of Independence. 
Before the Declaration of Independence some 2,500 
ies had been sold in America. 
r the Declaration, American lawyers, like Ham- 
d, have edited them with scholarly care; in 1938 two 


es of his Comment 


raphies of Blackstone were published by Amer- 
lawyers; and this year we have these two books on 
Commentaries. Blackstone’s fame has been greater 
more long-lived in America than in England be- 
se the pace of legal reform has gone faster in England 
1 in some of the states of the United States, with 
result that the Commentaries have retained their 
ctical importance longer. In England these reforms 


é deprived of all but historical interest many 


mon law doctrines and rules. Their “ghosts have 
e West’’—to States where they are able still to enjoy 
further lease of life sut notwithstanding this fact 
Commentaries still are for English as well as for 
erican law students the best introduction to the study 
the law; for they present in a form which is at once 
rary and accurate the basic principles from which the 
slative changes of the succeeding centuries have 
irted. 
Dean Gavit takes as his text Browne’s condensed and 
dernized version of the Commentaries. It is an in- 
igent version compiled with considerable skill. But, 
essarily, the style which makes the Commentaries 
rature, disappears. The student who can afford time 
ead the Commentaries in the original will be repaid, 
as Dicey said, they “live by their style.’”” The book 
refaced by a very adequate biography of Blackstone, 
biographical notes of the writers referred to by him, 
nd, at the end, there is a list of common law maxims 


Dean Gavit's notes 


d a glossary of technical terms. 
pended to each chapter contain brief comments on 
is subject matter which will be of great use to the 
tudent. Their statements of law are as a rule accurate. 
But there are one or two statements which appear to 
to be open to criticism. Thus (p. 62), it is hardly 
rrect to say that the modern distinction between law 

| equity goes back to the Conquest—at first the King’s 
rts, as Maitland said, administered both law and 
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equity. At p. 256 the two concepts of a reversion and 
an escheat are confused. Escheat depends on tenure— 
the land returns to the lord of whom it is held, and 
therefore it applies only to real property. Reversion 
depends on the doctrine of estates—a fee simple owner 
who has disposed of a smaller estate will resume posses 
sion when that smaller estate ends. It is not correct to 
say (p. 420) that the modern trust was able to develop 
because the Statute of Uses did not execute uses where 
there was an active duty to be performed. The fact 
that the use upon a use was enforced as a trust after the 
Restoration is the principal reason why it was able to 
be developed. It is not correct to say that truth was not 
a defense to an action for libel (p. 570)—that was only 
true of a prosecution for libel, till the law was modified 
by Lord Campbell’s Act. 

Mr. Boorstin’s book is a curious and original work. 
It describes some of the leading intellectual concepts 
of the eighteenth century, and illustrates from the 
Commentaries the manner in which their play and 
interplay went to the making of Blackstone’s book. It 
can be described as a case book on the leading intel- 
lectual concepts of a century—the case being Blackstone 
and his Commentaries. It is a book for the student of 
philosophy and jurisprudence rather than law, and, as 
the Preface says, to all “concerned with the problem of 
method in the social sciences.”” The author selected the 
Commentaries as the text from which he illustrates these 
eighteenth century concepts because he thinks, with some 
justice, that “in the fourteen centuries since Justinian’s 
Institutes Blackstone’s Commentaries are the most im- 
portant attempt in Western civilization to reduce to 
short and rational form the complex legal institutions 
of an entire society.” But, in so far as the book is 
designed to illustrate the intellectual concepts of the 
eighteenth century, he might equally well have selected 
any other eighteenth century classic: e.g. Gibbon’s De- 
cline and Fall or Adam Smith’s Wealth of Nations. 
Chere is no doubt that this idea of illustrating the ideas 
of an age from a classic written in that age is an interest- 
ing and fruitful idea—it helps us to understand both 
the age and the classic. There is no doubt also that 
it is easier to apply this idea to a relatively static age, 
like the eighteenth century, which had a clear cut unity 
and distinctive character of its own, than to ages of 
revolutionary changes in which many competing and 
contradictory ideals prevent the emergence of any 
such unity or distinctive character. The distinctive 
character of the eighteenth century was, as Lytton 
Strachey has said in his Characters and Commentaries, 
that “in art, in thought, in the whole conduct of life, 
what it aimed at was the just, the truly proportioned, 
the approved and absolute best. Its ideals were station- 
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ary because they were so high; and the strict conformity 
which they enjoined was merely the expression of a 
hatred and scorn of everything short of perfection. 
Whether such ideals were ever realized, whether their 
realization was even possible, may indeed be doubted: 
what cannot be doubted is that they formed the fram« 
work of the eighteenth century mind.” Mr. Boorstin’s 
book illustrates from the Commentari Blackstone's 
attempt to realize these ideals; and his method of ap 
proach enables him to make in his concluding pages a 
very just estimate of the comparative merits of Black 
stone and of Blackstone's greatest critic, Bentham. But, 
as I read the book, I could not help wondering what 
Blackstone himself, if he could be brought back to life, 
would have thought of this dissection of his mental 
processes. I think that there is certainly one statement 
to which he would have demurred. It is not true to sav 
that the “laws of England were for him a body fon 
studying the anatomy of laws in general His main 
object was to expound the leading principles of the 
laws of England in such a manner that they could be 
understood by students of the law and intelligent lay 
men. To do that he was obliged to explain technical 
rules in such a way that they were related to the facts 
of the life of his own day and to contemporary judg 
ments upon those facts; and, when the rules were old 
rules, he was, with the aid of history, obliged to relat 
them to the facts and judgments of the age in which 
they originated. The continuing fame of his book on 
both sides of the Atlantic is the best proof of the masterly 
manner in which he executed this difficult task, which 
involved an understanding and an analysis of the needs 
and ideas both of his own day and of the days when 
the rules of law, which he was explaining, originated 
\s Dicey has said, it was only a man with supreme 
literary tact who could have accomplished it; and, as 
Mr. Boorstin has shown, there was needed also the static 
intellectual conditions of the aristocratic and supremely 


civilized eighteenth century 
W. S. HoLpsworTH 


All Souls Colleg« 
Oxford, England 


Constitutional Revolution. Ltd.. bv Edward S. Corwin. 
1941. Claremont, Cal.: Claremont College. Pp. 121. 
Constitutional Revolution, Ltd., brings together in 
book form three lectures by Edward S. Corwin, Mc- 
Cormick Professor of Jurisprudence at Princeton Uni- 
versity, an authority on constitutional law, delivered 
at Claremont, California, during January, 1941. 

The first lecture is entitled Judicial Choices in Con- 
stitutional Interpretation. At the outset of the lecture, 
the author postulates that regardless of the form of 
government, “once it is granted that government ought 


to do certain things, then the time is not far distant 


when it will be further granted in all probability that 
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it ought to be constructed, or reconstructed, so as to 
do them efficiently, or at least effectively.” He asserts 
that there are two possible conceptions under a ce ) 
cratic system of what government ought to do. O 
that it ought to preserve an open field for talent a 
not disturb the rewards which free competition bri 
to individuals. The other, that government ought t 
intervene for the purpose of correcting at least the n 
pronounced inequalities which are apt to result fh 
the struggle for advantage among private groups 
individuals. He classifies the former as the individualist 
the libertarian, or Laissez Faire theory, and the latte; 


the reformist, equalitarian, or interventionist theory 


\fter reference to adjudicated cases under the Gen 
eral Welfare, Due Process, and Commerce Clauses, hy 
seeks to establish that the judges in the field of consti 
tutional interpretation may choose a construction t) 
comports with whichever of the two theories they 
adhere to, and may uphold or strike down a legislat 
act, depending on whether it does or does not comport 
with their particular conception of the public good 

Of course, this flies in the face of repeated assertions 
by the courts that with the wisdom or the policy 
adopted and with the adequacy o1 practicability of the 
particular law enacted to forward it, the courts ai 


both incompetent and unauthorized to deal 
In the closing portion of the lecture he states 


“It may be urged, nevertheless, that the Court is tied dow: 
the rules of logic. No doubt it is; but a tribunal which is free 
to choose its premises has no reason to fear the rules of logi« 
nor to flout them. Rather, they are its tools, the instruments of 
its chosen purpose 
Granted that the Commerce and Due Process Clauses 

by the very generality of their language opens a larg 
field of choice to the court and that the fundamental 
concepts of the judges as to the principles upon which 
our government rests may influence the decision, th 
history of the court past and present does not warrant 
the imputation that in performing the important fun 


tion of constitutional interpretation the judges hay 


oC 
lacked intellectual integrity or have deliberately as 
sumed premises in order to logically arrive at a desired 
result. Rather, it reflects a sincere endeavor to arrivé 
at the true intent and meaning of the provisions of 
the constitution as to which, no doubt, there can be 


and always will be honest differences of opinion 


It seems to me the quoted language might well hav 
been omitted. It may, however, serve the useful pu 
pose of calling attention to the fact that here the author 
has selected his own premises and that while according 
him full intellectual integrity, the reader should cat 
fully examine those premises before being impelled by 
the logic of the argument to accept fully the author's 
conclusions. 

Deal Con 


to the Supreme Court. It reviews the important cons 


The second lecture is entitled The Neu 


tutional decisions during the 1933 term and thereaft 


The approach is critical and it seems to me the analysis 
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any instances is unfair. Excerpts lifted from their 
ext often present a distorted picture. Any consti- 
yal decision should be read and considered in 
ntirety. 


(he author charges certain of the judges with a 


tabout-face. True, United States v. Darby' over- 
d Hammer v. Dagenhart.2. But the notion that the 
er to prohibit interstate commerce was limited to 
cles in themselves harmful and deleterious had long 
n abandoned when the Darby Case was decided and 
thesis that the motivation of prohibition or its 
ct to control use or production within the state, 


the article excluded 


from the commerce, could 
rate to deprive the regulation of constitutional 
suuthority, had long ceased to have force. Hammer v. 
Dagenhart was a departure from the principles which 
ailed in the interpretation of the constitution both 
ye and after it was decided. 
{fdkins v. Childre 
Vest Coast Hotel ( 


iy of precedents at the time of the Adkins decision 


Hospital was overruled by 


Parrish.* But there was an 


nted out in the dissenting opinion thereto which 
ranted the sustaining of the challenged statute. The 

it in the Parrish Case did not depart from, but 
ined to, accepted principles. 

Furthermore, it cannot be doubted that the later 
s sustained by the court were more artfully drafted 
bottomed on a firmer constitutional basis than 


se which had been stricken down. 


Che author asserts that in Nebbia v. New York® the 
rt departed from the concept of “affected with a 
blic interest.” This assertion is open to challenge, 
nce in the early case of Munn v. Illinots® the court 
id said: “Property does become clothed with a public 
erest when used in a manner to make it of public 
msequence, and affect the community at large”; and 


it the construction was adverted to in the Milk Cases. 


lt must be granted that the power of Congress under 


Commerce Clause to control that which affects 


terstate commerce has been broadly sustained in the 
re recent decisions. But the principles announced in 

earlier cases are the basis for the later decisions 
ich came down at a time when the author asserts 


court was dominated by the Laissez Faire doctrine. 


must not be lost sight of that there is an essential 
ference between regulating manufacture or produc- 
m in and of itself and regulating activities therein 
ich otherwise would injuriously affect interstate 
nmerce. 

hat interpretation has broadened, all will freely 


mit, but perhaps a careful analysis of the decisions 


$12 U.S. 100, 116 
247 U.S. 251 
261 U.S. 525 
300 U.S. 379 
291 U.S. 502 


94 U.S. 113 
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will lead to the conclusion that the departure from 
former concepts and formulae has not been so radical 
or great as the author seems to think. 

The final lecture is entitled Dissolving Concepts 
Here, the author seeks to show the significance of the 
revolution which he asserts has taken place in consti 
tutional interpretation resulting from a change in the 
court’s approach to questions of constitutional law 
and its outlook upon the question of governmental 
function, and the resulting effects on the structural ele- 
ments of government in the United States and to assess 
the relation of such change to the idea of liberty versus 


government. 


Here, the author forcefully points out the effects of 
the exercise of power by the federal government which 
the court has held to be within the constitutional dele 
gation of powers. He graphically points out the effect 
on the relation between the states and the federal gov 
ernment and on the notion of the separation of powers 
within the latter. Whether we attribute these effects 
to changes in the attitude of the Supreme Court, or to 
the exercise of granted powers by the Congress, to the 
delegation of powers to administrative bodies and the 
executive, and to the firm entrenchment of the powerful 
bureaucracy that has grown up through the years, we 
are indebted to the author for an illuminating exposi- 
tion of the effects resulting from the increasing exercise 
of federal governmental power upon the structure of 
our dual system of government. 

While some readers will disagree both with the 
premises and conclusions of the author, the lectures 
constitute a valuable contribution to our constitutional 
history and to the changes that have taken place in 
the structure of our government under the so-called 
New Deal. 


Orie L. PHILLIPS. 


Denver, Colorado 


Some Legal Foundations of Society: Understanding, 
Purpose and Conciliation as Means and Ends of Positive 
Law and Representative Government, by Ruby R. Vale, 
1941, San Francisco: Pp. xiii, 262 (vol. 1), xxvi, 265-619, 
(vol. I1), xviii, 623-866, (vol. II11)—The author prepares 
the ground by working over and adopting recent 
theories of “emergent evolution,” contradictory to 
Darwin’s theory of “natural selection” by chance and 
blind struggle for life. The Darwinian theory, the 
author holds, leads to conquest, class conflict, com- 
munism and totalitarianism, but the former leads to 
intellect, understanding, purpose, compromise and 
conciliation. The highest level of this emergent evolu- 
tion is the American Constitution, which placed private 
property, individual liberty and personality at the top 
of the cosmic process. This high level was reached by 
creating a Supreme Court, without the power of physical 
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force but with only the intellectual moral power of 
reason and understanding. The purpose, herein, of the 
founders was that of holding back the less evolved 
masses with only their “animalistic propensities” and 
therefore not understanding the social significance of 
private property and personal development. These 
masses might otherwise get control of the legislative 
and executive branches of government and thereby 
suppress the intellectual, moral, inventive and dynamic 
individuals who really create modern civilization and 
modern abundance of wealth. But this original purpose 
of the Constitution is now overthrown by recent ap 
pointees to the Supreme Court whose decisions have 
placed in power labor unions and administrative agen- 
cies which are controlled by the very animal propensities 
which the Supreme Court was intended to restrain. 

However, since the Constitution is gone, emergent 
evolution should reassert itself in the reasonings of 
conciliation and compromise. The plan that embodies 
this conciliation is neither collective bargaining with 
labor unions, nor arbitrary orders issued by adminis- 
trative agencies, nor, of course, the totalitarianisms of 
Russia, Italy, Germany, but is voluntary profit-sharing 
with their employees, on the part of American capitalistic 
corporations. Much evidence is collected to show how 
profit-sharing can be honestly worked, and to explain its 
failures as due to dishonest pretenses and not to true 
profit-sharing. The grounds for this argument in favor 
of conciliatory profit-sharing are the author’s expressed 
horror of the predicament of honest and efficient work- 
ingmen and intellectuals in large numbers unable to 
find employment. 

This unemployment, it will be noted, is also the 
ground on which both Karl Marx one hundred years 
ago placed his communistic argument for the over 
throw of the capitalist system, and Adolf Hitler a dozen 
years ago placed his argument for “bread and work” 
by the overthrow of both Russian communism and his 
“plutocratic democracies” of England, France and the 
United States. 
capitalists do not adopt profit-sharing, then, not so 


Vale likewise argues that if American 


much the nazists and fascists will take possession, as the 
communists. His concluding chapter is captioned “the 
challenges of socialistic collectivism,” including his 
answer of voluntary profit-sharing. 

From the economists’ standpoint these profit-sharing 
plans are quite futile, for the two reasons that profits, 
as understood by them, are barely five or ten per cent 
of the national income, compared with the fifty o1 
more per cent asserted by socialists and now apparently 
also by Vale; and, also, during a period of unemploy- 
ment, like the period since 1929, even this small percent- 
age disappears, so that there are no profits when the 
sharing is most needed. 

The economist, however, will be surprised to find that 
Vale includes under the advocated profit-sharing the 
various schemes for workmen's accident compensation, 


unemployment insurance, old age pensions and health 
insurance, which are not technically profit-sharing, but 
are taxation schemes for increasing the costs of doing 
business for the purpose of “social insurance.’ 

These and other confusions in the use and meanings 
of economic terms and in the quantitative sizing up of 
the facts, arouse inquiry as to what may be more basi 
reasons for Vale’s economic discrepancies. Recalling my 
own experience of fifty years on this borderline of lay 
and economics, acting in the conciliation and arbitratior 
of collective bargaining and in drafting and administe: 
ing statutes creating administrative agencies, I suggest 
three oversights: namely, the changed meanings of 
private property, the credit system and the statistica 
methods of modern administrative agencies 

1. Private property is no longer the primitive holding 
for one’s own use of “corporeal” property, especially rea 
estate, as known to the colonial framers of the Constitu 
tion, but is a system of economic governments, based on 
“incorporeal” and “intangible” property in stocks, bonds 
and other credit instruments instead of automatic m¢ 
tallic money, each government with its own system of 
private administration under the name of “manag 
ment,” and all combined superior even in power to th 
legislative, executive and judicial branches set up by 
the Federal and State Constitutions. To cope with thes 
powerful economic governments by corporations, labor 
unions, and the variety of interallied credit organiza 
tions, the American people have set up these thousands 
of administrative agencies, beginning with the Inter 
state Commerce Commission fifty years ago and now ex 
tending all the way from the Federal Reserve Board 
state and local health boards. Since these agencies com 
bine legislative, executive and judicial functions, they 
are the American alternatives to the European totali 
tarian governments, paralleling a similar evolution of 
private property. 

2. Vale attributes the revolutionary breakdown of th 
Constitution and private property to the political up 
risings since 1932, but the economists, in general, go 
back to the preceding decade of unrestrained, wild 
capitalistic and corporate speculation, culminating, in 
1929, in the worst collapse ever known. Hence the poll 
tical uprisings since 1932 are the inevitable reactions by 
the greatest sufferers from unemployment, the masses ol 
laborers and farmers, asserting themselves collectively 
for relief and recovery. They are Vale’s “animal pro 
pensities.”” 

3. These attempted recoveries are organized main 
through existing and new administrative agencies, which 
however, are not Vale’s “governments by men” instead 
of intellectual “governments by law,” but are govern 


ments by economic statistics, the modern science 0! 


quantitative economics, instead of governments without 


statistics but by cross-examination of witnesses. 


JOHN R. ComMMONS 


University of Wisconsin 
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istice in Grey: A History of the Judicial System of 
Confederate States of America, by William M. Rob- 
n Jr. 1941. Harvard University Press. Pp. XXI, 713. 
[his volume entertainingly presents a portion of the 
wry of the Confederate States of which little is gen- 
ly known. Even those like the writer, born in the 
struction era and brought up in a family of lawyers, 
rd little reference by their elders to the courts of the 
ding States and their functions during the war. The 
ies to which we listened were of battles in the field, 
of battles in the forum. 

(he book shows that the State courts in most of the 
South were open for business and transacted business 

| near the end of the Civil War. As the author ex- 
sses It: 

men continued to quarrel over contracts, personal injuries, 

heritances or successions, trespasses, and all the usual conflicts 

f interest; to dispute upon divorces, guardianships, bastardies, 

nd other social tragedies and comedies; to incorporate churches, 

societies, and businesses; to be naturalized; to contest criminal 
\ilt; and generally to play at the ancient and honorable ju- 
cial game. Old suits were fought out to a conclusion in the 
ypellate courts.” 

Some of the business of the courts was dried up by 

laws enacted by the different legislatures for the pro- 
tection of litigants in the military service, but new busi- 
ness arising out of war conditions took the place of the 
Much of this new business was criminal in its na- 
involving new offenses, such as prosecutions for 
trading with the enemy, interfering with conscription, 
aiding and abetting desertions, and like offenses. 

Quite a large part of the work is devoted to the or- 
ganization, operation, and personnel of the Federal judi- 
ciary of the Confederate States. Under the provisional 
onstitution and under the permanent constitution of 

Confederacy there was a Federal district judge for 
ach State. There was no provision for circuit judges, 
ind under the provisional constitution the district 
judges in banc were to constitute a supreme court. The 
ermanent constitution, however, provided for the or- 
ganization of a supreme court to be composed of su- 

me justices. 

Che jurisdiction given to the district courts of the 
Confederacy was quite similar to that possessed by the 

trict courts of the United States. The principal dif- 
ference being that the Federal courts in the Confederate 
States were not given jurisdiction on the ground of di- 

rse citizenship of parties litigant. 


Only two of the district judges of the United States 


re appointed as district judges of the Confederate 


States, a judge in Alabama and a judge in Georgia. 
[hese courts proceeded to function as before except a 
ange of name, in records and process—from United 
States of America to Confederate States of America. 
District judges were appointed speedily in all the other 
Southern States, the old court officers generally being 
tained, and the Federal courts under the new govern- 
nt took up the business of the old courts. Owing to 
ir conditions, the business of the newly organized 
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courts greatly increased over that of their predecessors, 
particularly in the States along the seaboard, where the 
admiralty jurisdiction was constantly invoked in prize 
cases and the like. 


The author refers to many cases of interest tried in 
these newly organized Federal courts, giving interesting 
details of several. 

A permanent supreme court for the Confederate States 
was never organized by the Confederate Congress. The 
hitch seemed to be over the power of such court to re- 
view and reverse the judgment of the highest court of 
one of the States. The extreme advocates of State's 
rights, led by Mr. Yancey of Alabama, were unwilling 
to sanction a supreme court with the power exercised 
by the Supreme Court of the United States over the de- 
cisions of the highest State tribunals. The opposition, 
those favoring a strong court, were led by Mr. Garland 
of Arkansas, afterwards Attorney General of the United 
States in the first Cleveland administration. Extracts 
from the debate between these gentlemen in the Con- 
federate Senate are contained in the book, which very 
clearly set out each point of view. 

Many contemporary incidents have been collected by 
the author bearing upon the functioning of the judiciary 
in the seceding States, much of this matter being hither- 
to inaccessible to the average lawyer and student. 

The author’s style is clear and his statements of fact 
are supported by citations of authority that compare 
favorably with the editing of a carefully written law 
book. 


“Justice in Grey” is a valuable contribution to the 
legal and historical literature of our country. 


GRAFTON GREEN 


Nashville, Tennessee 


Studies in Legal Terminology, by Erwin Hexner. 
1941. Chapel Hill: University of North Carolina Press. 
Pp. vi, 150.—This little book of Dr. Hexner is not at 
all what its title promises. It does not examine the 
problems of legal terminology or even the problem 
of a legal terminology. Instead, it is a somewhat loose 
exposition of a great many ideas that have been ad- 
vanced by a great many persons, American and .English 
and European, about law in general. Since it has the 
necessary solemnity of style, although Dr. Hexner’s 
control of English idiom is not always quite secure, it 
will receive its duly ticketed place in any bibliography 
of the solemn science of jurisprudence. Its own bibliog- 
raphy is astonishingly wide and inclusive, in spite of 
a few gaps. To write a book in English on legal termi- 
nology without mentioning Hohfeld is quite a feat of 
omission. 


What seems to be lacking, despite the author's wide 
learning and commendable zeal, is evidence of independ- 
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ence of judgment or of a critical attitude toward the 
multifarious and heterogeneous authorities he musters. 
Decisions may be made upon authority alone, but scien- 
tific discussion should not be. And Dr. Hexner seems to 
be satisfied with a citation when a searching analysis 
would be more to the point. A good deal, for example, 
is made to depend on the assertion (p. 16) that a legal 
rule must be heteronomous. Most indubitably legal 
rules, however, are not, and Max Weber’s “classical 
definition of the conception of obedience” (p. 17), as 
in so many other cases of “classical” definitions, is valid 
only for the more or less imaginary construct which it 
creates as well as defines. 

It is unfortunate that Dr. Hexner did not do as the 
title of his book makes us hope he will do hereafter 
and that is, turn his attention to the besetting sin of 
lawyers who have always consciously meant not only 
both more and less than they said—that is an infirmity 
of human speech in general—but often have meant 
something quite different from what they said. Com- 
mon lawyers used to claim they could say exactly what 
they meant because they had their own private and 
peculiar language, i.e. Law-French. But despite the 
jeremiads of Henry Finch and Roger North, this 
language was abandoned, not because lawyers were too 
lazy to learn it, but because the demands of a new 
social and economic life could not be met in the scholas- 
tic terms admirably adapted to the feudalism of Little- 
ton’s Tenures. 
thought of their day and jurisprudents would be well 


Lawyers must use the speech and 


employed if they required us to think carefully and 
speak precisely, but to think and speak as our fellows do. 

A book like this of Dr. Hexner helps us state rather 
than solve some of our general problems. It also adds 
a great many illustrations from Continental states that 
have had a longer experience than we with some ques- 
tions that have recently much agitated us, like the 
questions as to the position of administrative law and 
others. For all these reasons, it will be read with profit. 


Max RADIN 


University of California 


On Circuit, by Sir F. D. MacKinnon. 1941. Lon- 
don: Macmillan. Pp. 311—This is the ideal guide book 
to the English countryside and counties and their in- 
stitutions, traditions, scenery, literature, and history. 
It is as good for the layman as it is for the lawyer and 
his family. It is written with a vividness of depiction 
paralleled only by the famous Ford’s Handbook to 
Spain. Sir Frank Douglas MacKinnon went Circuit as 
Judge of Assize from 1924 to 1937. His preface tells 
us that “When the war and its black-out put an end 
to most forms of innocent diversion, I found consola- 
tion of an evening by compiling this account of my 
Circuit experiences.” 


We must all of us now travel in England by proxy, 


but this has the advantage that Sir Frank admits us 
to scenes to which we might otherwise be outsiders, 
You can go to Bath with Evelina, join Sir Frank in 
standing with reverent attention at Jane Austen’s grav 
and admire his Sherlock Holmes’ skill in finding Miss 
Austen’s Mansfield Park at Charleton. In the Charleton 
church is the curtained pew from which, during a pause 
in the sermon, the Squire’s anger was heard as he said 
“George, why did you lead trumps!” 

Macaulay’s famous chapter tells us how the former 
Judges of Assize riding Circuit along the Border from 
Newcastle to Carlisle took with them “the whole body 
of barristers, attorneys, clerks, and serving men, armed 
and escorted by a strong guard under the command 


of the sheriffs.” But we have to go to the book unde: 
review to find that even today when the Judges of 
Assize leave Newcastle, the Mayor presents them with 
a rose noble or other beautiful and historical coin 


which is the “dagger money 
chase military protection from the Scottish enemy upon 


enabling them to pur- 


the dangerous ride to Carlisle. 

Murder, sordid cases, dramatic cases turn up in Sir 
Frank’s experience. Elucidation of Bardell vs. Pickwick 
and other citations of Dickens add light touches. The 
book is a good introduction to the sculpture of 
Roubiliac, and good instructions as to which are the 
best churches to see. 

No lawyer should be without this. No layman will 
feel his lack of law in reading it. 


RICHARD W. HALE 


Boston, Massachusetts 


The Dual State; A Contribution to the Theory of 
Dictatorship, by Ernst Fraenkel. Tr. by E. A. Shils in 
collaboration with E. Lowenstein and K. Knorr, 1941. 
New York: Oxford University Press, Pp. xvi, 248- 
The two aspects of the dual state are the Prerogative 
and the Normative. The Prerogative State has the 
power of an elite as its sole end, political expediency as 
its only method. On the other hand, the Normative 
State strives toward the goal of peace and order in the 
relations of exchange and communication necessary 
to the existence of a polity. The method of the 
Normative State is that of Law; its end is juristic order 
in human affairs. 

Fraenkel’s discription of the manner in which thes¢ 
two antithetical ends and methods of social organization 
co-exist in the Third Reich provides the most astute, 
competent, and readable analysis of National Socialism 
which this reviewer has yet seen. Not within the compass 
of one short book, of course, will the history and mean- 
ing of these contemporary movements be elaborated; 
but Fraenkel has in an almost startling fashion called 
to attention the factors which are of significance in the 


development and promise of this most disturbing of all 
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litical growths. 

lhe first part of the book, “The Legal System of the 
Dual State,” presents a documentary picture of the 
rse of law and jurisprudence in Germany, a picture 
which the author had adequate opportunity to observe 
while practising law in Berlin from 1933 to 1938. If 
yne wonders what of the function of “law” is left in 
the National Socialist state, Fraenkel will provide the 
answer, documented with cases and juristic opinions. 
Fraenkel’s argument is clear: that the Normative state 
of law and order now constitutes only an economic 
front against the increasing encroachments of the 
Prerogative state of politics. “It is indeed for the main- 
tenance of capitalism in Germany that the authoritarian 
Dual State is necessary.” For the sake of the analysis 
itself, it is perhaps just as well that Fraenkel never quite 
makes clear his own position on the subject of capitalism, 
nor even on the matter of the German monopolistic 
brand of capitalistic enterprise. 

Nowhere have I read a more poignant description of 
the pitiful and degrading spectacle of one of man’s 
highest achievements of rationality—the juristic order 
of law—being reduced to irrationality and subservience 
before the grinding impact of political power and 
propaganda. As the Einsteins of the world seem pitiful- 
ly inept before the Hitlers, so the law of rational order 
finds itself without force when confronted with the 
pressure of political expediency. This is handwriting 
on the wall in a language which the proponents of 
democracy ought certainly to learn to translate. 

In part II, “The Legal Theory of the Dual State,” 
Fraenkel clarifies the repudiation by National Socialism 
of rational Natural Law in favor of communal Natural 
Law; the latter consists in an arrogation of the ethnic 
fetish of Gemeinschaft into the determining principle 
of social order. It is in this connection that Fraenkel 
remarks the influence of Lutheranism’s “glorification of 
autocracy” as marching side by side with the historical 
fact that “the doctrine of the Third Reich . . . was 
formulated largely by apostate Catholics.” 

The final section on “The Legal Reality of the Dual 
State” is somewhat too brief and hurried to offer more 
than suggestions in the interpretation of the practical 
processes involved in the development of the National 
Socialist state. A short sketch is offered of the historical 
background of the dual state in Germany and Prussia. 
Of more importance, the significance of certain economic 
measures is noted in some detail: why, for example, 
the National Socialists have completely destroyed labor 
unions, while yet permitting organizations in all other 
estates; the importance of the armament boom to the 
politics of the Third Reich; and an explication of the 
dilemma which faced the monopolistic capitalists of 
Germany, and their choice of a solution—Hitler and 
the Nazi political party. 

GLENN NEGLEY 


[ niversity of Illinois. 
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Administrative Law 

Preliminary Note. During the last two or three years, 
the AMERICAN Bar AssOcIATION JOURNAL has devoted 
several times as much space to the subject of Ad- 
ministrative Law as to any other single comparative 
branch of law. That attention and emphasis has had 
its basis and origin in two editorial objectives: first, it 
was a recognition of the need of the profession to be 
kept up to date about that new legal planet, Ad- 
ministrative Law, which quite suddenly swam into the 
firmament of the law within the memory of even the 
younger members of the bar; and, second, it was an 
effort to put on record the significant part which the 
American Bar Association has tried to play in the evolu 
tion of the law with regard to this important subject. 
Down to recent time there has been a reluctance on the 
part of the Law Publishers to give Administrative Law, 
as such, the attention which it has deserved. There 
probably are a number of reasons for such reluctance, 
but the fact is that down to date there have been no 
adequate publications treating Administrative Law, 
particularly on its substantive side. The two compila- 
tions which are listed below are therefore welcome 
efforts on the part of the law publishers to “catch up” 


in this field of the law. 
I. 


Federal Administrative Procedure. Published by Com- 











SHEPARD’S 
CITATIONS 


CASES 


AND 


STATUTES 


ALWAYS UP TO DATE 




















merce Clearing House, Inc., 1941, three volumes. ‘T 

is an Administrative Law ‘“Service’’ book, built on 
loose-leaf method and designed to be kept currently up 
to date by inserting service pages frequently furnished 
Ihe fly-leaf calls this work a “Guide to the Federal 
Government.” One of the interesting and _ helpful 
features of the publication is a “Personnel Directory 
which purports to give the names and positions of ali 
important personnel in the various federal government 
agencies. The work does not attempt to cover the sub 
stantive side of Administrative Law; on the contrary 
the “Introductory Note” limits the work to a “Stat 
ment of the Law of Administrative Organization and 
Procedure in the National Government.” The plan and 
scope of the work is patterned after the numerous other 
“Services’’ provided by this company—66 of them being 
listed on the inside cover page of each volume. That 
list is a formidable one, and, when these various 
“Services” are visually examined on the shelves of a law 
library, the lawyer gets a realistic view of what the 
growth of our Law, during the last decade or so, has 
meant in a law-publishing way. 

Vhe fact is that the task of getting out such a publica 
tion as that now under discussion. involves a consider- 
able amount of planning and the working out of a 
satisfactory method for keeping the work up to date. 
The amount of material which has to be selected and 
edited in the publication of any such a work is naturally 
very extensive. This particular compilation arranges 
its material in a simple and rational fashion, by dividing 
it into chapters, each of which is devoted to a particular 
federal agency or an independent subdivision thereof. 
There are 73 agencies and sub-agencies which are thus 
individually taken up and treated in the work. It is 
difficult for any reviewer to evaluate in advance th 
quality of the editorial work in such a publication; that 
is an estimate and valuation which time and experience 
will give. It should be said, however, in all fairness 
that the work will no doubt prove a valuable help, 
as a procedural guide, to lawyers engaged in practice 


before the various agencies of the federal government 


Il. 


Administrative Law—Law and Procedure. Published 
by Matthew Company, 1941, two 
edited by James A. Pike and Henry G. Fischer. This 
work likewise is a loose-leaf “‘Service’’ book. 
Text. The Preface states 


that the work is designed along the lines of a publica 


Bender volumes; 
Its sub 
title calls it Re porte r—Service 


tion known as Federal Rules Service, which is gott 
out by the same editors. They say in thei preface: 


As attorneys for the federal government engaged in 
ministrative and judicial litigation, we have so keenly felt the 
need for an organized treatment of the field that we wer 
willing to attempt to meet the difficulty that lies at the threshold 
of such a work 


The 


admitted, is the 


the classification system. 


subject of Classification, it must be 


Legal 


neglected stepchild of American 
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prudence, and Administrative Law is no exception 
is regard. The law writers (and even the law 
ssors) who are qualified by research and experience 
ild a good Classification System for any branch of 
law are few in number. Classification and logical 
ngement of the law in books requires both practical 
rience and a philosophic point of view. It is Hetroit M. ? 
ticularly a phase of law-writing where, in the words 
‘opt P 
Mr. Harry S. Knight, Secretary of the Associa- 
\ little learning is a dangerous thing , 


: ; ; tion, announces the selection of the Hotel Statler 
yet the practical problem of Legal Classification 


ents itself, in one form or the other, to every law as Association Headquarters for the Sixty-fifth 


er and law publisher. ‘They must do the best they Annual Meeting, scheduled to be held during 
There arises here a question as to the value and Mae ; 
+ ae the week beginning Monday, August 24, 1942. 

1anence of the particular classification scheme set ‘ , 


in this work. The plan is a very ambitious one and \ 


. list of Detroit hotels, with detailed in- 
sty requires it to be stated that the scheme seems ; 
overemphasized, and the space devoted to it some- formation as to rates and location, will appear in 
it unjustified an early issue of the JouRNAL. Reservations will 
This work purports to be based on what it calls the be made, as usual, upon request to the Reserva- 
rizontal” treatment of Administrative Procedure. ; F 
that is meant that the various agencies are not taken tion Department, 1140 North Dearborn Street, 
and treated separately and as units; but, on the Chicago, Illinois. 

rary, the “Classification System’ attempts what 
rht be called a “lamination” of the law, without 
ird to what particular agency is involved. The result 
hat the lawyer will find it difficult to locate the answer 


any particular question concerning a_ particular 





ncy. Indeed he can hardly do that until he has spent 





ie time in familiarizing himself with the so-called 


rizontal” index. Another feature of this work which 


mphasized is the inclusion of 375 pages of material ISOLATIONISM HAS 
rinted from other texts and law reviews. Thus there PASSED INTO HISTORY! 
a 


1 summarized version of the well-known “Report of 

Attorney General’s Committee on Administrative Not only in politics, war and commerce, but 
cedure,” running to 145 pages, the original volume with respect to law and lawyers as well. In 
prising 475 pages. There is also reprinted what is ever-growing measure the practicing attor- 
ed “Articles and Reports,” running to 220 pages, ney will be confronted with problems of in- 
ng selected articles on Administrative Law which ternational and comparative law. It is high 
ve appeared in various law reviews. The remainder time for the profession to acquaint itself with 
the first volume is taken up with what is called the field. 





background Digest’ and consists of head-notes from 
ious reported judicial decisions concerned with Ad- A limited edition— 


nistrative Law The second volume is entirely de “SELECTED PAPERS AND 
ed to what is entitled “Decisions.” Of this volume the REPORTS” 


tors state in their introductory note: “This division Ss 
i case book in Administrative Law for lawyers.” It Price $1.00 


in fact, a selection of judicial decisions reported in ee ee 
|, and is intended eventually to cover the whole field Sead check now to — 
Administrative Lay e e e e e 


[his publication indicates an impressive amount of . 
. | Section of International 


ort, labor and expense by the publishers to provide z 
and Comparative Law 


working desk book for the profession but is concerned 


tinly with the procedural side of Administrative Law. American Bar Association 


re again, time is the only competent reviewer and 
; 1140 North Dearborn Street 
Chicago, Illinois 
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Colorado 


Bar Association 


The 44th annual meeting of the 
Colorado Bar Association was held at 
Colorado Springs September 12 and 
13. Among the speakers were Asso- 
ciate Justice Hugo L. Black, of the 
United States Supreme Court, the 
Honorable Hatton W. Sumners, 
Chairman of the Judiciary Com- 
mittee of the House of Represen- 
tatives, and Judge Florence E. Allen, 
Justice of the Sixth Circuit Court of 
Appeals. The meeting reached the 
highest peak in attendance in the 
history of the Association, more than 
four hundred lawyers being regis- 
tered. President William E. Hutton 
delivered an address urging lawyers 
to take a more vigorous part in bar 
association activities. 

Officers elected for the year 1941- 
1942 were: President, W. W. Platt, 
of Alamosa; President-elect, Edward 
L. Wood, of Denver. 


State Bar Association 
of Connecticut 


The State Bar Association of Con 
necticut held its annual convention 


Warren F. Cressy 
President, State Bar Association 
of Connecticut 


ASSOCIATION NEWS 


at Hartford October 20 and 21. 
Among the speakers Hon. 
Walter P. Armstrong, President of 
the American Bar Association and 
Mr. Mayo Adams Shattuck, Presi- 
dent of the Massachusetts Bar Asso- 
ciation. President Warren F. Cressy 
delivered his presidential address, in 
which he reported on the effective 
work of the association. 

Officers for the year 1941-1942 are: 
President, Warren F. Cressy, of Stam- 
ford; Vice President, Joseph F. Berry, 
of Hartford; Secretary and Treas- 
urer, James E. Wheeler, of New 
Haven. 


were: 


WarrEN F. Cressy, 
President 


State Bar of Michigan 


The Sixth Annual Convention of 
the State Bar of Michigan was held 
at Jackson September 18-20. More 
than seven hundred Michigan law- 
yers attended the convention. Among 
the highlights of the meeting was the 
first annual meeting of the newly 
organized Junior Bar Section. One 
of the principal speakers before the 
convention was Honorable John J. 
McCloy, Assistant Secretary of War. 
\t the annual banquet the speaker 
was Honorable Hatton W. Sumners 
of Texas, Chairman of the Judiciary 
Committee of the House of Repre- 
sentatives of the United States. The 
banquet was given in honor of the 
Supreme Court of Michigan. Honor- 
able Edward M. Sharpe, Chief Justice 
of that court, gave the response for 
the court. 

Officers elected for the year 1941- 
1942 are: President, Fred G. Dewey, 
of Detroit; Vice Presidents, Dean W. 
Kelley, of Lansing, and Charles M. 
Humphrey, of Ironwood; Treasurer, 
Norman E. Leslie, of Jackson; Sec- 
retary, Ben O. Shepherd, of Detroit; 
Executive Secretary, Henry L. Wool- 
fenden, Jr. of Lansing. 


Henry L. WOoLFENDEN, 


Executive Secretary 


Missouri State 
Bar Association 


As a result of the recent election 
of officers of the Missouri State Bar 
Association, the following are the 
names and addresses of the officers 
for the year 1941-1942: 

President: John Rhodes, 2500 
Fidelity Building, Kansas City. 

Secretary: James A. Potter, Jeffer- 
son City. 

Treasurer: Julius H. Drucker, 706 
Chestnut Street, St. Louis. 

Editor-in-Chief, Missouri Bar Jour- 
nal: Adolph K. Schwartz, 1025 
Wainwright Building, St. Louis. 


ADOLPH K. SCHWARTZ 
Editor-in-Chief 


Missouri Bar Journal 


Everett M. Grantham 
President, New Mexico 
Bar Association 


State Bar 
of New Mexico 


The Seventeenth Annual Meeting 
of the State Bar of New Mexico was 
held at Roswell on October 10 and 
11. President George L. Reese, Sr., 


spoke on “Improvement of the Ad- 
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ary, 





2500 


ffer- 


706 


Our- 


095 








istration of Justice,” and Chief 
Charles R. 
Suggestions Regarding Ap- 
The speaker at 


Justice Brice spoke on 
5 ne 

late Procedure.” 

banquet was Honorable Walter 
\. Huxman, Judge of the United 
States Circuit Court of Appeals of the 
renth Circuit. The subject of rules 
of civil procedure to conform sub- 
stantially to the Federal Rules was 
discussed at length. While no resolu- 
tion or recommendation was made, 
it appeared that there was a general 
proval of the idea of such rules. 
Officers for the year 1941-1942 are: 
President, Everett M. Grantham, of 
A. K. Mont- 
gomery, of Santa Fe, and Honorable 
\. W. Marshall, of Deming; Secre- 
ary, Herbert Gerhart, of Santa Fe. 


i 
= 


Clovis; Vice Presidents, 


HERBERT GERHART, 


Secretary 


Ohio State 


Bar Association 


\ meeting of the Ohio State Bar 
Toledo 
Honorable 


Association was held in 
October 23 and 24. 
Walter P. 


the American Bat 


Armstrong, President of 


Association, was 





Chester G. Wise 
President, Ohio State 
Bar Association 


one of the principal speakers. Other 
speakers were Dr. Roscoe Pound, 
Dean Emeritus of Law 
School, Senator Robert A. Taft, of 
Hatton W. 


Harvard 


Ohio, and Honorable 
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Sumners, of Texas, Chairman of the 
Judiciary Committee of the United 
States House of Representatives, and 
Professor Edmund M. Morgan, of 
Harvard Law School. The presiden- 
tial address was made by President 
Donald A. Finkbeiner. 

Officers for the year 1941-1942 are: 
President, Chester G. Wise, of Akron; 
Secretary- Treasurer, John L. W. 
Henney, of Columbus. 


J. RoBert SCHWARTZ, 
Assistant Secretary 


Virginia State 
Bar Association 


The 52nd annual meeting of the 
Virginia State Bar Association was 
held at White Sulphur Springs, West 
Virginia August 7-9. The attendance 
was large and the program interest- 





William A. Stuart 
President, Virginia State 
Bar Association 


ing. Probably the most important 
action of the meeting was the ap- 
proval of the proposed bill giving 
rule-making power in civil cases to 
the Supreme Court of Appeals of 
Virginia. The Annual Address was 
delivered by Sir Willmot 
Washington Correspondent of the 
London Times, who spoke on “To- 
day’s Struggle and Tomorrow’s Op- 
portunity.” Governor Price presided 
at the annual dinner, at which the 


Lewis, 








main speaker was Captain John H. 
A. Sparrow, Member of the British 
Military Mission to the United 
States. 

The officers elected for the ensuing 
year were: President, William A. 
Stuart of Abingdon, Virginia; Secre- 
tary, Stuart B. Campbell, of Wythe- 
ville, Virginia. 

STUART B. CAMPBELL, 
Secretary 


Vermont Bar Association 


The 64th annual meeting of the 
Vermont Bar Association was held in 
Montpelier October 7 and 8. 334 
members were in attendance. Presi- 
dent Horace H. Powers delivered an 
address on “The Lawyer Looks at 
the War.” At the annual dinner the 
principal addresses were made by 
xovernor William H. Wills and 
Judge Harrie B. Chase. An interest- 
ing feature was the fact that the meet- 
ing marked the sesquicentennial of 
Vermont's admission to the Union, 
and commemorative proceedings 
were held to note that event. 

The officers elected for 1941-1942 
are: President, Joseph A. McNamara, 
of Burlington; Treasurer, Webster 
E. Miller, of Montpelier; Secretary, 
H. J. Conant, of Montpelier. 


H. J]. CONANT, 
Secretary 


Idaho State Bar 


HE Idaho State Bar held its an- 

nual meeting at Sun _ Valley, 
Idaho, July Ilth and 12th. The 
meeting at this well-known resort re- 
sulted in the largest attendance of 
lawyers and their families of any bar 
meeting ever held in Idaho. 

The president’s address was deliv- 
ered by the out-going president, Abe 
Goff of Moscow. Since the meeting 
he has been called to active duty as 
a major in the Judge Advocate’s De- 
partment in Washington. 

Officers for the year 1941-42 are: 
C. W. Thomas, Burley, president; 
L. E. Glennon, Pocatello, vice-pres- 
ident; and Sam S. Griffin, Boise, 
secretary. 

SAM S. GRIFFIN 
Secretary 
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Top to Bottom: Meeting of State Chairmen and Directors of Public 

Information Program; National Chairman Lewis F. Powell Jr. (left) 

presenting annual report; Major General Allen W. Gullion delivering 

speech over NBC network (right); conference members in attendance 

at first general session; reception and buffet supper dance at Indian- 
apolis Athletic Club. 


JUNIOR BAR NOTES 


By JAMES P. ECONOMOS 


Secretary, Junior Bar Conference 


HE New Year, in spite of our all-out participation 

in World War II, brings regional and mid-meetings 

which point to the annual convention of the Junior 
Bar Conference to be held in Detroit commencing or 
Sunday, August 23rd. Between now and then many 
young lawyers will attend the regional meetings for the 
first time and from their active participation will un 
derstand the splendid record of achievement made by 
the Junior Bar Conference. These young lawyers fre 
quently inquire as to what they find at the annual 
meeting which will make it worth their while to attend 

The best answer to this question will be found in 
reviewing the activity of one such young lawyer picked 
at random from the many delegates attending the 8th 
Annual Meeting of the Junior Bar Conference held in 
Indianapolis on September 28, 29, and 30, 1941 
Attending his first meeting he may be a delegate fron 
a state or local junior bar organization, a member of 
one of the committees, an active participant in one of 
the programs sponsored by the Conference or a new 
member who decided to spend his vacation by finding 
out first-hand information about the American Ba 
Association. 

The three-day Conference program starts on Sunday 
in order to allow the young lawyers the opportunity to 
participate in a greater number of sessions of the Asso 
ciation’s five-day program which starts on Monday 
Sunday in Indianapolis started at 9:30 A.M. with a meet 
ing of State Chairmen and Public Information Directors 
to consider ways and means of increasing the effectiveness 
of the Public Information Program. This is the first 
forum discussion where the Young Delegate first be 
comes active in Conference affairs and comes to know 
his fellow delegates. There he heard suggestions mad 
by Delegates from all of the states, and added the ex 
perience and knowledge of his home group to the 
benefit of the general program. 

Sunday luncheon was an informal affair—a sort of 
“get-together.” The Young Delegate was here impressed 
with the number of reunions and many friendly greet 
ings that are exchanged. 

Ihe first general session to which all members of t 
Conference are invited was called to order Sunday 
afternoon at 2:00 P.M. by Lewis F. Powell, Jr., Con 
ference Chairman, who immediately turned the ga\ 
over to Philip H. Lewis, Vice Chairman, who acted as 


presiding officer. The Young Delegate had almost found 


the most comfortable position in his chair when he was 
welcomed to the convention city by Gilbert Shak 

Vincennes, Indiana, by a hearty promise that genuin 
Hoosier hospitality would be in store for every visito! 
Hannah 


during his stay. A past-chairman, Paul F. 
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hington, D.C. responded for the Conference and 
thanks for the anticipated pleasures. The pre- 
naries were then cleared in businesslike manner 
the stage was set for the introduction of General 
n W. Gullion, Judge Advocate General of the 
ited States Army, who delivered a highly important 
lress on “How the Court Martial Works Today.” 
ie complete speech is printed in the December, 1941 
ERICAN BAR ASSOCIATION JOURNAL.) This was broad- 
over the Red Network of the National Broad- 
ing Company. 
lhe Conference heard the Annual Report of Chair- 
n Lewis F. Powell, Jr. The Young Delegate learned 
this that Paul F. Hannah, National Director, re- 
ted that over 300 directors of the Public Information 
sram delivered 1367 platform speeches, debates and 
ims and 873 radio broadcasts which were heard by 
roximately 63 million people during the preceding 
This work was in the interests of public service 
for the improve ment of relations with the public. 
lett N. Gorham is the current National Director. 
report of the surveys conducted in the small loan 
| and in the administration of the Justice of Peace 
irts revealed that aid was in store for the small liti- 
Improvement in the Administration of Justice 
aided by the reports received in four significant 
ls from procedural reform survey directors appointed 
the Conference in every state. Paul B. DeWitt is 
tinuing as National Director of these studies. The 
yung Delegate was amazed at the number of state 
otations to the Restatements that had been under- 
aken by members of the Conference. The program of 
Committee on Relations with Law Students was 
mended as a step in the right direction. The inter- 
association coordination achieved by the Committee 


Cooperation with Junior Bar Groups, displayed an 


nense amount of hard, persistent spade work. By 
time the Young Delegate was mentally taking stock 
the activity that he found most interesting and 
rmined to join with those who have preceded him to 
y on the traditions of the Conference. Without 
her warning, the presiding officer adjourned the 
ting to Tuesday morning and reminded everyone to 
nd the reception in the evening. 
The next event on the program was the reception, 
ktail party, buffet supper and dance tendered all in 
night and at one place by the Junior members of 
ianapolis and Indiana Bars to the visiting members 
he Conference. Here the Young Delegate was bewil- 


ed until someone patiently explained to him that 

; is Hoosier hospitality and that he was expected to 
in the fun and enjoy himself. In due course the 

ning ended and sleep was in order to prepare 
self for the following day's activities. 

Monday morning was the opening of the Assembly, 
the afternoon placed the House of Delegates in 


ration. Both of these opening sessions should be 
nessed by every young lawyer attending his first 


UARY, 1942 VoL. 28 











=~ 
33 


Top to Bottom: Young Delegate presenting petition to nominating 
committee; Resolutions committee preparing its report; special break- 
fast to encourage interest in Improvement of Administration of Justice; 
Ben Scott Whaley (left) and Lewis F. Powell Jr. (right) conferring 
with Canada's Junior Bar representative R. D. Guy Jr., Winnipeg; 
Annual Junior Bar Dinner Dance at Highland Country Club. 























convention. The principal Conference activity was the 
Monday luncheon and the Second Annual Meeting of 
the Special delegates from state and local bar associations 
affiliated with the Junior Bar Conference. Here the 
Young Delegate was initiated into the importance of 
securing cooperation among state and local junior bar 
groups. This was a well attended and instructive meet- 
ing. The young lawyer could not help but be interested 
in this discussion because he was the center of attraction 
and how to keep him interested was uppermost in the 
minds of everyone present. The Nominating, Resolu- 
tions and Election committees held their sessions on 
Monday afternoon and prepared their report for the 
following day’s meeting. 

The Young Delegate was awakened early on Tuesday 
morning to attend a specially scheduled breakfast for 
those interested in promoting the important work of 
Judge Parker’s Committee on Improving the Admin- 
istration of Justice. Many distinguished guests were 
present and brief addresses were made by President 
Lashly, Arthur T. Vanderbilt, Judge John J. Parker, 
Lewis F. Powell, Jr. and Attorney General Francis 
Biddle. 

Without any hesitation, the second general session 
of the Conference commenced immediately after the 
breakfast. The wisdom of this day’s program has been 
made apparent by the present day circumstances of our 
country. R. D. Guy, Jr., Secretary of the Manitoba 
Council of the Canadian Bar Association, presented a 
most moving talk on “The Young Lawyer in Wartime.” 
“Doc” Guy, as he was affectionately known to most 
members in attendance, prepared us for our present 
day role. His inimitable “kafuffle” will long be remem- 
bered. He was then followed by the eminent legal 
scholar, Grenville Clark, who gave an extremely inter- 
esting talk on “Civil Rights in War Time.” His prophecy 
of war within a short time has unfortunately been ful- 
filled. The Young Delegate was also pleasantly surprised 
when Congressman Hatton W. Sumners, Chairman of 
the Judiciary Committee of the House of Representa- 
tives, made an impromptu address in behalf of a Junion 
Bar Conference of the Inter-American Bar Association. 

The chairman of the Resolutions Committee, Albert 
E. Jenner, Jr., Chicago, Illinois, reported favorably on 
three resolutions that were adopted. These were a reso- 
lution of appreciation to the hosts for the splendid 
hospitality tendered to the Conference; that a request 
be made of the Inter-American Bar Association to 
create a Junior Bar Conference thereof; and request 
that the members of the bar again be asked to assist in 
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the conservation of the practice of its members called 
into military service so far as consistent with the welfare 
of the clients concerned and to assist in the rehabilita- 
tion of the practice of such members upon their return 
from service. The Conference also authorized the Public 
Information Program to cooperate with the speaking 
program of the Office of Civilian Defense. 

The chairman of the Nominating Committee, Watson 
A. Clay, Louisville, Kentucky, presented the following 
Chairman, Philip H. Lewis; Vice-Chairman 


Economos 


report: 
H. Graham Morison; Secretary, James P. 
Councilman for the First Judicial Circuit, John Bud 
dington; Councilman for the Second Judicial Circuit 
Lyman M. Tondel, Jr.; Councilman for the Third 
Judicial Circuit, Joseph Calhoun; Councilman for the 
Fourth Judicial Circuit, Ben Scott Whaley; Council 
man for the Fifth Judicial Circuit, Donald K. Carroll 
Councilman for the Sixth Judicial Circuit, E. Clark 
Morrow; Councilman for the Ninth Judicial Circuit 
Whitney R. Harris. All were duly elected. The hold 
over members of the Council are Seventh Circuit, 
Willett N. Gorham, Chicago; Eighth Circuit, John W 
Oliver, Kansas City, Mo.; Tenth Circuit, James D 
Fellers, Oklahoma City; and District of Columbia, Fred 
erick A. Ballard. 

The final order of business was the approval of certain 
amendments to the By-Laws and then the Young Dele. 
gate found his first Junior Bar Conference Annual 
Meeting had adjourned. 

Had our Young Delegate been one of the fortunat 
first-timers to be elected to the Council, he still had 
to look forward to executive sessions to be held on 
the following day. In the meantime he had a whole 
afternoon to prepare himself for the Annual Dance of 
the Conference to be held that evening at the Highland 
Country Club. Although designated as a formal party, 
there never is a strict adherence to this rule because ol 
the great distances traveled by many members and many 
other considerations which make this impossible. This 
year it rained but not enough to dampen the spirits ol 
the crowd. The cocktails, dinner and occasional music 
were thoroughly enjoyed by all. The slow tempo suited 
to the dance style of the younger members was delive red 
by Dick Cisne and his band of Fitch Band Wagon radio 
fame. The end of the party came all too soon and many 
regretted the dawn of the next day because it meant 
that another year must pass before all could get together 
again. Then perhaps did our Young Delegate for the 
first time realize the attractions that will always be 
in store for him as he attends each successive annual 


meeting. 
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Approved Legal Directories 


1E Publishers of the law lists and legal 
irectories listed below have received 
1 the Special Committee on Law Lists of 
American Bar Association, as to the list 
lawyers’ names in their 1942 editions, a 
ificate of Compliance with the Rules 
nd Standards as to Law Lists. 
he original edition of the lists marked 
an asterisk (*) will be issued in 1942.) 


Commercial Law Lists 


A.C. A. List 
92 Liberty Street 
New York City 


American Lawyers Annual 
N. B. C. Building 
Cleveland, Ohio 


American Lawyers Quarterly 
N. B. C. Building 
Cleveland, Ohio 


Auorneys List (U. S. F. & G.) 
Redwood & Calvert Streets 
Baltimore, Maryland 


B. A. Law List 
Plankinton Building 
Milwaukee, Wisconsin 


Clearing House Quarterly 
Fawkes Building 
Minneapolis, Minnesota 


he Columbia List 
20 Broadway 
New York City 


[he Commercial Bar 
521 Fifth Avenue 
New York City 


C-R-C Attorney Directory 
50 Church Street 
New York City 


Forwarders List of Attorneys 
38 South Dearborn Street 
Chicago, Illinois 


[he General Bar 
6 W. 44th Street 
New York City 


Haythe Law List 
261 Broadway 
New York City 


ilernational Lawyers Law List 
R. K. O. Building 
New York City 


Mercantile Adjuster 
South LaSalle Street 
hicago, Illinois 


National List 
5 West Street 
New York City 


1 McNally List of Bank Recommended 
(Attorneys 

536 South Clark Street 
cago, Illinois 


United Law List 
80 Broadway 
ew York City 
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Wilber Directory of Attorneys and Banks 
299 Broadway 
New York City 


Wright-Holmes Law List 
225 W. 34th Street 
New York City 


Zone Law List 
Louderman Building 
St. Louis, Missouri 


General Law Lists 


American Bank Attorneys 
18 Brattle Street 
Cambridge, Massachusetts 


Ihe American Bar 
Fawkes Building 
Minneapolis, Minnesota 


rhe Bar Register 
30 Church Street 
New York City 


Corporation Lawyers Directory 
141 W. Jackson Blvd. 
Chicago, Illinois 


Che Expert 
509 Minnesota Street 
St. Paul, Minnesota 


The Lawyers Directory 
18 E. 4th Street 
Cincinnati, Ohio 


The Lawyers’ List 
70 Fifth Avenue 
New York City 


* Registro Profesional de Abogados de los 
Estados Unidos de America 
225 West 34th Street 
New York City 


Russell Law List 
527 Fifth Avenue 
New York City 


Sullivan’s Law Directory 
33 South Market Street 
Chicago, Illinois 


General Legal Directory 


Martindale-Hubbell Law Directory 
1 Prospect Street 
Summit, New Jersey 


Insurance Law Lists 


Best's Recommended Insurance Attorneys 
75 Fulton Street 
New York City 


Hine’s Insurance Counsel 
38 South Dearborn Street 
Chicago, Illinois 


The Insurance Bar 
343 South Dearborn Street 
Chicago, Illinois 


*United Lawyers-Adjusters Insurance Serv- 
ice 
906 Liberty Bank Building 
Dallas, Texas 


Interstate Commerce Commission 
Practitioners 


Before 
and 


*National Guide of Practitioners 
Interstate Commerce Commission 
Maritime Commission 

418 South Market Street 
Chicago, Illinois 


Probate Law List 


*Recommended Probate Counsel 
141 W. Jackson Blvd. 
Chicago, Illinois 


State Legal Directories 


The following state legal directories pub- 
lished by Legal Directories Publishing Com- 
pany, 310 Reisch Building, Springfield, Illi- 
nois. (Certificate of Compliance does not 
apply to any State Directory issued by this 
publisher prior to 1942.) 


Colorado and Nebraska Legal Directory 

Illinois Legal Directory 

Indiana Legal Directory 

Iowa Legal Directory 

Kansas Legal Directory 

Michigan Legal Directory 

Missouri Legal Directory 

Ohio Legal Directory 

Oklahoma Legal Directory 

Pacific Coast Legal Directory for the States 
of California, Oregon and Washington 

Pennsylvania Legal Directory 

Texas Legal Directory 

Wisconsin Legal Directory 


Foreign Law Lists 


Canada Bonded Attorneys 
57 Bloor Street 
Toronto, Ontario, Canada 


Canada Legal Directory 
57 Bloor Street 
Toronto, Ontario, Canada 


Canadian Credit Men's Legal Directory 
137 Wellington Street, West 
Toronto, Ontario, Canada 


Canadian Law List 
24 Adelaide Street, East 
Toronto, Ontario, Canada 


International Law List 
104 High Holborn 
London, W.C. 1, England 


Kime’s International Law Directory 
75 Fairfax Road, N.W. 6 
London, England 


The Scottish Law List 
27 Thistle Street 
Edinburgh, Scotland 


W. Leste MILLER, Chairman 
ABA Special Committee on Law Lists. 
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War 


NE major difference in the city 
O of Washington between a war 
status and peace times is that now 
everything is being geared for the 
offensive. National defense as a key- 
note for the nation’s activities is 
superseded. This does not mean that 
any possible measures in defense of 
the country are being neglected. It 
does mean, however, that, being 
modern and being realists, we know 
that the only effective defense against 
present methods of warfare is to tak« 
the offensive in all respects as soon as 
possible and hold it until the wat 
is ended. 

The vote in Congress, December 8, 
1941, formally declaring the state of 
war which Japan had thrust upon 
the United States, in which only one 
negative vote was recorded, shows the 
spirit of the country. There have 
flashed across the Washington scene 
like bursts in a barrage: the im 
pounding of alien funds, the appre- 
hension of enemy nationals, rigid 
application of priorities in the more 
necessary materials, longer work days 
in strictly war production industries, 
regulation of war news for the benefit 
of the U. S. A. instead of the I. G. J. 
(Imperial Government of Japan), the 
Hemisphere Defense Conference, the 
removal of territorial restrictions on 
the use of our armed forces, and for 
good measure, the declaration of a 
state of war against the other two 
aggressors. On the second declara- 
tion, not even Miss Raukur recorded 
an opposing vote but satisfied her 
emotion by answering the roll call, 
“present.” 

The legislative procedure in de- 
claring this state of war in respect 
to Japan was the passage of Senate 
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Joint Resolution 116 and its signing 
by the President. The resolution was 
passed by each House of Congress in 
the afternoon of Monday Decembe1 
8th, following the personal appear- 
ance by the President to address 
them in joint session at 12:30 p.m. 
in the Hall of the House of Repre- 
sentatives. Later the same day, that 
is at 4:10 p.m., the President signed 
this Joint Resolution. It provides: 

“Whereas the Imperial Govern 
ment of Japan has committed un- 
provoked acts of war against the 
Government and the people of the 
United States of America: Therefore 
be it 

Resolved, etc., That the state of 
war between the United States and 
the Imperial Government of Japan 
which has thus been thrust upon the 
United States is hereby formally de- 
clared; and the President is hereby 
authorized and directed to employ 
the entire naval and military forces 
of the United States and the re 
sources of the Government to carry 
on war against the Imperial Govern 
ment of Japan; and, to bring th 
conflict to a successful termination, 
all of the resources of the country 
are hereby pledged by the Congress 
of the United States.” 


Enemy Property 


Che vital wartime duty of prop- 
erly handling the patents and othe 
property of enemy nationals will be 
performed in this war period by a 
different agency from that used in 
the last war. That agency will be “a 
new Division” of the Department of 
Justice which, as yet, has not been 
given a specific name. 

The Attorney General explained 
that the problems arising in this 
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work are outside the scope of th 
established divisions of the Depart 
ment, that they depend on the exe: 
cise of sound business judgment, and 
that they require a business mai 
who has had experience with the ap 
plication of governmental regulatory 
procedures on a nation-wide scak 
and whose acquaintance with busi 
ness leadership is on the same broad 
scale. Accordingly, Attorney General 
Biddle suggested and the President 
designated for this duty Leo J 
Crowley, Chairman of the Federal 
Deposit Insurance Corporation. M1 
Crowley retains the latter position 
but will act as a business consultant 
to the Department of Justice. Dw 
ing this period he will also be th 
Department's representative on thi 
Inter-Departmental Committee and 
will serve, as the alternate of the 
Attorney General, on the Economi 
Defense Board. 

The ofhce of Alien Property Cus 
todian was abolished May 1, 1934 
by an Executive Order issued unde1 
Sec. 16 of the Act of March 3, 1933 
and the liquidation of its affairs 
transferred to the Department of 
Justice, where it was assigned to a 
unit of the Claims Division. 


Supputation in Washington 


When new meets old, or vic 
versa, if you choose, the result is 


called 


that process sometimes is called by 


discovery. In Washington 
harsher names; although at other 
times it is designated more pleas 
antly. 

It has just been “discovered” that 
the “new method of supputation” in 
the District of Columbia is statutory, 
that is, the method which was new 
190 years ago, or 25 years before the 
Declaration of Independence; for an 
old Maryland statute, 24 Geo. II, « 
23, sec. 1, enacted in 1751, but still 
in force, provides in part that— 

“The supputation, according to 
which the year of our Lord begin- 
neth on the twenty-fifth day of 
March, shall not be made use of 
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1 and after the last day of De- 
cember one thousand seven hundred 

| fifty-one * * * and the feast of 
Easter, and other moveable feasts 

reon depending, shall be ascer- 

ned according to the same method 
1s they were under the Julian calen- 
* * * and that all acts, deeds, 
itings, notes and other instruments 
kind 


ether ecclesiastical or civil, public 


what nature or soever, 
private, which shall be made, exe- 
ed or signed, upon and after the 
d first day of January one thou 
sand seven hundred and fifty-two, 
shall bear date according to the said 
w method of supputation.” 
In order completely to clarify the 
be, in all 


ilendar “as near as may 


imes coming,” the next section, that 
9 


section of the same chapter, 
ovided that the years 1800, 1900, 
2100, 2200, 2300 or any other hun 
lredth years, except only every 


fourth hundredth year, whereof the 
ar 2000 should be the 


taken to be bis 


first, “‘shall 


tt be esteemed o1 


sextile or leap years.” 


Trial of Good Behavior Issue 


Chairman Hatton Sumners of the 
House Judiciary Committee is ren 
ering the nation an important serv 
ice in his patient, persistent fight 
the drift of 


ver Federal judges toward the ju- 


to turn more power 
liciary itself.” He acknowledges “the 
great difficulty in trying to oust the 
inherited generally 
the 
only method under our Constitution 


notion which 


revails that impeachment is 
for removing Federal judges.” 
rhe present bill is H. R. 146. It 
s recalled that the last two Judicial 
Conferences have approved this bill 
in principle; and that the American 


Bar Association, the Chicago Bar 
\ssociation, and various state bar 
ssociations have endorsed it. The 


ivid picture which Judge Sumners 
draws shows the dire need for this 
bill and for an alternative method, 
to the traditional impeachment 
process, for trying issues involving 
the ouster of judges. He says among 
ther things: 

“Let us look at the picture of the 


proceedings in impeachments. The 
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preliminary steps have been taken. 
The House votes that the judge 
That is the sort of 
thing which courts are trying all the 
time. That is exactly what they are 
for. 


should be tried. 


They are trained to try such 
issues. But we send it to the Senate. 
Do they sit day after day? That is 
what they are supposed to do. They 
have responsibility. Do they listen to 
the witnesses? Do they observe their 
While 
the trial is goirig on do they have but 
that to sit there 
the trial is conducted 
so as to result in the development of 


demeanor while testifying? 


one business and 
and see that 


the pertinent facts, and so forth? 
That is what they are supposed to 
do. But that is what they do not do. 
That is not the way the matter is 

















NOW READY 






tried. To be fair about it, Senators 
cannot do it. They have not the 
time. That is not their job as Sen- 
ators. Before Senators can proceed 
with an impeachment they have to 
adjourn as a Senate and organize 
themselves into a court. 

“This bill proposes an additional 
method which would make it possi- 
ble for the Senators to stay on their 
own job and permit the issue of the 
behavior of a judge be sent to a court 
composed of real judges whose sole 
business it is under our Constitution 
to act as judges, to do the judging. 
Think of turning over to the Senate 
an impeachment case during these 
trying times. A case which ordinarily 
takes anywhere from 10 days to 3 
weeks properly to try. 

















the Definite, Far- Sighted Help You Want 
—the Montgomery Tax Books, 1941-42 Issue 


= 1. Excess Profits and Other = 
FEDERAL TAXES ON CORPORATIONS 


with useful explanatory table 
of taxes bearing on corpora- 
tions—who pays them, who 
can deduct them, etc. 








High Authority 


ROBERT H. MONTGOMERY 
is one of America’s well 
known tax authorities. He is 
a Counsellor-at-Law; a Cer- 
tified Public Accountant; 
and, since 1917, author of 
successive editions of his 
famous Federal Tax Books. 
The 1941-42 books represent 
the 20th issue. 


ANSWERS the lawyer’s growing need for complete 
information, in one place and freed of all irrele- 
vant matters, on the aspects of corporate taxation where 
most of the problems arise today. It concentrates par- 
ticularly on straightening out the intricacies of the excess 
profits tax, in the application of which lie so many traps. 


No excess profits tax return should be filed, and no 
important or intercompany transaction effected, with- 
out review of the unique interpretative counsel in 
this new volume. 
It considers the effect of new provisions; explains changes in method 
of computing the tax; guides in election of options provided, in deter- 
mining invested capital, base period earnings, qualifications for special 
relief, etc. It includes methods and rates for computing corpo- 
rate normal income tax and surtaz and preparation of returns. $7.50 


=} 2. FEDERAL TAXES ON ESTATES, = 


TRUSTS AND GIFTS 


T= complete, outstanding treatment 
in this field—the application of fed- 
eral estate and gift taxes, and the in- 
come tax problems peculiar to estates 
and trusts. Brings up to date develop- 
ments resulting from passage of the 
1941 Revenue Act and the rulings and 
decisions of the past year incident to tax 
administration and to court review of 
contested questions. 


Book affords constantly useful foundation for far- 
sighted tax planning counsel in 


arranging disposition of estates....... $7.50 


= THE RONALD PRESS COMPANY = 


85 


pisduenitaanineamidedaanes 
The Ronald Press Company 


Dept. M557, 15 East 26th St., New York 
Please send me the 1941-42 Tax Books checked: 
— Excess Profits, Other Corporate Taxes . $7.50 
() Federal Taxes on Estates, Eftc........ 7.50 
Within 5 days after receiving books, we will 
send price, plus few cents delivery. (We pay 
delivery if payment accompanies order.) 
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By way of summarizing the case 
for this proposed improvement in 
our governmental operation, Mr. 
Sumners called attention to these 
points: 

1. Impeachment does not afford 
an adequate method of getting rid of 
crooked judges, due to many reasons, 
among them being the great increase 
in the number of Federal judges; ex- 
tension of their jurisdiction; and the 
inability of the Senate to find time 
from its legislative duties properly 
to try impeachment cases. 

2. The judiciary should be given 
greater control over judges since the 
Department of Justice, which has a 
great deal to do with the selection of 
judges in the first instance, repre- 
sents the chief litigant in their 
courts; and it has much influence 
with the grand jury which may in- 
vestigate the conduct of judges. 

3. Under the British basic law 
from which we took our impeach- 
ment provisions, judges were subject 
to removal by four methods: im- 
peachment, joint address, criminal 
information, and scire facias, a form 
of ouster procedure. 

4. The constitutionality of this 
measure is soundly supported by 
these propositions: (a) The good be- 
havior provision of the judiciary ten- 
ure clause concerns a justiciable issue 
and one which is exclusively that, 
having no relation to the impeach- 
ment powers which are contained in 
an entirely different provision of the 
Constitution; (b) There is not a 
thing in the language of the Con- 
stitution specifically referring to im- 


peaching a Federal judge, the ap- 
plicable provision being to the effect 
that all civil officers may be im- 
peached; (c) The contention that be- 
cause a judge may be impeached he 
may not be removed from office by 
any procedure other than impeach- 
ment has nothing to sustain it; and 
(d) It is the agreed judgment of the 
judiciary that all other civil officers, 
although related to the impeachment 
powers exactly as judges are, may, in 
addition to being subject to removal 
by impeachment, be subject to re- 
moval by methods other than im- 
peachment. 


Japanese Living Expenses and 
Businesses 


The latest Treasury Department 
rulings up to this time covering Jap- 
anese nationals permit limited with- 
drawals from banks of their own 
funds for living expenses; and the 
normal conduct of certain businesses. 
This is accomplished by two differ- 
ent licenses in amendment of regula- 
tions previously issued pursuant to 
Executive Order No. 8389 of April 
10, 1940. 

Any Japanese national in conti- 
nental United States—under General 
License No. 11-A—may receive up to 
$100 per month for living and per- 
sonal expenses for him and his fam- 
ily. This license permits such pay- 
ments either from the national’s 
bank account or from his employer 
in the form of wages. Banks and em- 
ployers making such payments are 
required to make certain that the 
recipient is not drawing more than 
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$100 under the license. Thus a Jap. 
anese national can not draw $100 
per month in the form of wages and 
at the same time withdraw funds 
from his bank account. 

Japanese nationals—under General 
License No. 77—if engaged in the 
business of producing, marketing or 
distributing food or agricultural 
products may, with minor excep- 
tions, engage in all transactions in- 
cident to the normal conduct of such 
business. However, under the li- 
cense, a Japanese cannot withdraw 
from his accounts during any one 
week sums in excess of his average 
weekly withdrawals during the last 
six months. Furthermore, the license 
covers only Japanese nationals who 
were previously licensed under Gen- 
eral License No, 68. The purpose of 
this License No. 77 is to permit the 
orderly movement of fresh vegetables 
and other food in areas such as the 
Pacific coast in order to supply the 
needs of our civilian population and 
military forces. 


Voorhis Act Registrations 


Prior to the outbreak of the Jap- 
anese War and the declaration of 
our two eastward wars, the Attorney 
General, upon the occasion of cer- 
tain registrations under the Voorhis 
Act, took pains to explain the nature 
of such registrations. That explana- 
tion has even more timeliness than 
was anticipated, even though the 
names of some of the registrants 
would seem to indicate that they 
now are leagues without a cause. 

The organizations which registered 
were: Austrian Action, Inc., Slavonic 
Committee for Democracy, Inc., As- 
sociated League for a Declared War, 
and New York City League for a De- 
clared War. The registration state- 
ments are available for public inspec- 
tion in the Attorney General's office, 
Room 5119, Department of Justice. 
All registration statements under the 
Voorhis Act will be similarly dis- 
played. This act, passed in 1940, 
requires registration of organizations 
subject to foreign control which con- 
duct civilian military activity or seek 
to control by force or to overthrow 
the government of the United States, 
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and organizations having as one of 
heir aims the overthrow by force of 
a foreign government. All the regis- 

ring organizations were of the lat- 

r type, their efforts being directed 
against the Nazi regime. 

Attorney General Francis Biddle 
yointed out that registration under 
the Voorhis Act is an action taken by 
the registering organization and not 
by the government and that registra- 
tion is not based on and does not 
carry with it any governmental ap- 
proval or disapproval of the register- 
ing organization. The new registra- 
tions, he said, have resulted from the 
Department's efforts to carry out the 
policy of disclosure as a national de- 
fense measure which has been pro- 
vided by Congress in the Voorhis 
\ct. It was explained that the regis- 
tering organizations referred to mere- 
ly needed to have the Act brought 
to their attention; and that the Act, 
of course, also had been brought spe- 
cifically to the attention of numerous 
other organizations, some of which 
were understood to be preparing to 
register. 

Private citizens can greatly assist 
the Special Defense Unit of the De- 
partment of Justice in administering 
the disclosure statute, the Attorney 
General said, by forwarding propa- 
ganda material relevant to the en- 


forcement of this Act, which may 
come to their attention, such as leaf- 
lets, pamphlets, and other literature. 
He requested that any such material 
be sent to the nearest office of the 


Federal Bureau of Investigation. 


A Lawyer First in Danger 


T may be significant of modern 
| warfare and the perils of civilians 
that a lawyer who is well-known to 
many members of the American Bar 
Association is reported to be the first 
person under enemy fire on Sunday, 
December 7th, as the Japanese planes 
swooped over the high hills of Oahu 
and down toward Pearl Harbor. 

Roy H. Vitousek, of Honolulu, a 
member of the American Bar Asso- 
ciation since 1920, is a plane owner 
and amateur pilot, as well as prom- 
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inent lawyer and Delegate from Ha- 
waii to the Congress of the United 
States. In the early haze of that fate- 
ful Sabbath morning, Vitousek is re- 
ported to have been aloft in his 
plane, northwest of Pearl Harbor 
and the City of Honolulu, when the 
enemy planes came from behind the 
screen of hills. He to have 
been their first target, and his plane 


is said 


was badly damaged; but he made his 
way to the ground, rushed to a tele- 
phone, and gave the alarm to the 
Army and Navy, as well as to the in- 
credulous City of Honolulu. 

Another civilian flyer was not so 
fortunate. Robert Tyce, owner and 
manager of a local airplane service 
was on the 
ground, spinning his propeller in an 
attempt to take off. He was killed 
by machine-gun fire before he could 
get off the ground. 

Vitousek is agreeably remembered 
by those of the American Bar Asso- 
ciation who visited Hawaii in 1935, 
after the Los Angeles meeting. He 
has a son in the Yale Law School. 


between the _ island, 





Hemispheric Solidarity 


R. Enrique Gil, Vice President of 

the Bar Association of Buenos 
Aires, Argentina, and of the Inter- 
American Bar Association, who ad- 
dressed the American Bar Associa- 
tion at Indianapolis (Journal, No- 
vember, 1941, page 679,) has sent the 
following message to President Arm- 


strong: 
WIRELESS Dec. 12, 1941 
HON. WALTER P. ARMSTRONG 
COMMERCE TITLE BUILDING 
MEMPHIS, TENNESSEE. 
PLEASE ACCEPT YOURSELF AND BE 
INTERPRETER BEFORE MEMBERS OF 
OUR AMERICAN BAR ASSOCIATION 
OF MY UNQUALIFIED FEELING OF 
SOLIDARITY WITH YOUR COUNTRY 
IN THIS TRYING HOUR FOR OUR 
DEMOCRATIC INSTITUTIONS WHEN 
AMERICA AS A WHOLE MUST UN- 
DERTAKE THE TREMENDOUS TASK 
OF PROTECTING EVERYTHING 
WHICH MAKES LIFE WORTH LIVING 
ENRIQUE GIL 
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Preserves Leather 
Bookbindings and— 


All leather articles, equipment, etc., such 
as upholstery, brief cases, golf bags, and 
shoes. LEXOL is a self-penetrating con- 
ditioner which protects genuine leather 
against dust and hard usage. It is easy 
to apply and will not rub off on clothing. 
A pint at $1.00 will treat about 100 vol- 
umes. A gallon at $4.00 will treat over 
800. Sold by book concerns, luggage, shoe 
and department stores; or order direct. 


THE .MARTIN DENNIS CO. 
895 Summer Avenue, Newark, N. J. 
Dependable Products Since 1893 

















May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 
advertisers? 











USED LAW BOOKS 


We wish to purchase for cash large law 
libraries up to $25,000 valuation. Will call for, 
pack and ship worthwhile collections at our 
own expense. 


Claitor’s Book Store 
Baton Rouge, La. 








George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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| EVIDENCE FOUND IN 
| OLD SHORTHAND NOTES 


In states where the official system 
prevails and all shorthand notes are 
filed of record, occasionally an official 
reporter is called upon to go back into 
notes written ten, twenty or thirty 
years ago and make a transcript of the 
testimony of a witness for use on an 
issue not imagined when he testified. 
Experienced unofficial reporters also 
carefully preserve their old notes. The 
entire shorthand record of a trial occu- 
pies but little filing space—perhaps an 
eighth of what is required for the 
transcript. Most of the competent 
reporters of the United States are 
members of the NATIONAL SHORT- 
HAND REPORTERS ASSOCIATION, 
ready to render any possible service 
to lawyers. 































Louis Goldstein, 
Secretary, 
150 Nassau Street, 
New York City 



























Out-of-Print and Hard-to-Find Books Supplied 


Law books a specialty. Also family and town his- 
tories, magazine back numbers, etc. All subjects, 
all languages. Inquiries invited. No obligation. 
(We also buy old books and magazines.) Estates 
appraised. 


AMERICAN LIBRARY SERVICE 
117 West 48th Street, Dept. 114, New York 
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LAW BOOKS 


NEW AND USED 
We carry a big stock of second-hand sets 
and text books. 


Write us for our second-hand list. 


sees” Saw BOOK COMPANY 
Dearborn St. 
4 t— Tl. 






























JUDICIAL 
ROBES 


MAKERS of ROBES 
for the 


SUPREME COURT OF 
THE UNITED STATES 
since 1898 


COTRELL and 
LEONARD, INC. 


Established 1832 


550 Broadway 
Albany. N. Y. 


























May we ask your cooper- 
ation in mentioning the 


Journal when inquiries or 





orders are sent to our 


advertisers? 

















CLASSIFIED 








RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 








BOOKS 


UNITED STATES SUPREME COURT RE- 
1-310 both inclusive: Official edition in 


ports 


310 books, $310; Baldwin’s facsimile reprint of 
official edition 1-281 in 32 books continued by Re- 
porter, $135; Lawyer’s edition in 84 books, $150 
to $195; mixed Lawyer’s and Reporter editions, 
$139 to $150. All good copies. Also bargains in 


eral Reporters, Annotations, Encyclopedias, 
onal Reporters and other standard sets. 
rrespondence invited regarding the purchase 
or sale of any worthwhile legal material. Will call 
anywhere in United States to pack, remove from 
—- and ship at our own expense large and 

ible law libraries, paying cash on the spot— 
n > fir nit except the value of the books under consid- 
eration. Crartor’s Boox Store, 600 Third Street, 
Baton Rouge, Louisiana. 








LAW BOOKS FOR LAWYERS, STUDENTS 

Libraries, bought & sold. Catalogues free. 
Books of all publishers used and new. Many sets 
of reports at reasonable prices. Text & case books 
for students. Send for new list now ready. 
Giese, 337 West Madison, Chicago. 





OUR L Aw LIBRARY FOR SALE. ALL OR 

any pa Federal reports, U. S. Supreme Court 
reports, une state reports, numerous texts. Send 
for complete list. THe Deminc Investment Com- 
PANY, Oswego, Kansas. 





SEND FOR OUR EXCITING ARGUS 

bulletins about rare books of yesterday and 
today. Tue Arcus Boox Snop, Inc., 16 North 
Michigan Avenue, Chicago, Illinois. 





HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa. 





LOWEST PRICES — USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lrerary Appraisat Assn., 538 S. Dearborn St. 
Chicago, IIl. 





FOR SALE: COMPLETE SET PUBLIC UTIL- 
ities Moparts old and new series with digests— 
Box 628, Olympia, Washington. 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, os ge 
etc. Correspondence solicited. R. V. Bortz, Col- 
cord Bldg. Oklahoma City, Okla. 





LAW BOOKS BOUGHT AND SOLD: 
Complete libraries and single sets. Clark Board- 
man Co., Ltd., 11 Park Place, New York City. 





USED LAW BOOKS. BOUGHT AND SOLD. 








Every Description. Centrat Boox Co., 261 
Broadway, New York, N.Y 
253-300 FED-REP, 1-98 FED - (2d), 1-23 FED- 
Sup, buckram, $1.75 any volume. Lewis, 101 
Tremont, Boston. 
FOR SALE: CENTURY DIGEST AND FIRST 


Decennial, $30. T. C. Burxe, Marine Trust 


Building, Buffalo, N. Y. 





UNITED STATES GOVERNMENT Pusts- 
cations at regular Government prices. No de- 
it—Immediate Service—W i ™ aTionaL Law 





oox Company, 1110—13th St. N. W., Washing- 

ton, D. C 

UNUSUAL BARGAINS IN NEW BOOKS. 
Request free catalogues. NaTIonaL Boox- 

SELLERS, Miami, Florida. 





BOOKS PRINTED AT REASONABLE 
prices for publishers or individuals. Booxcrart, 
305 Broadway, New York. 





AMERICAN BAR ASSOCIATION JOURNAL 


MISCELLANEOUS 
FOR SALE. RESIDENCE AND LAW OFFICE 
in small county seat town in Colorado. Excellent 
opportunity. J. N. Truirt, Colorado Springs 
Colorado. 
ENERGETIC LAWYERS NEEDED IN ALI 
cities to continually collect delinquent accounts 
If interested write terms for cash and returr 
merchandise _ collections. Frasek Co., White 


Plains, N. Y 


WE LOCATE ALL BOOKS REASONABLY 





CHARTEROCK BooKFINDERS, Roseland, New 
Jersey. 
ETHICAL LOANS OF $5,000 AND OVER 
arranged for beneficiaries in legacies and trusts 
Long term and short; low rate of interest; nominal 
service charge. Cooperation of co unsel invited 


F. A. Downes—217 Broadway, New York City 


DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cuas. G. 
Guyer, Inc., 901 Market Street, Wilmington, Del. 








SEND FOR SAMPLE SHEET — LAWYERS 
Lepcer, 823 Munsey Bldg., Baltimore, Md. 


MISSING OR UNKNOWN HEIRS. WE 

search for missing or unknown heirs or legatees, 
as well as missing owners of dormant bank ac- 
counts, terminated trust funds, or real estate, at 
our own expense. Compensation expected only 
from persons located. Cooperation with attorneys 
on ethical basis. W. C. Cox & Co., Federal Re- 
serve Bank Building, Chicago. 











HANDWRITING EXPERTS 
G. W. SCHWARTZ AND DAUGHTER, EX 


aminers and photographers of questioned docu 
ments, 11 South La Salle Street, Chicago, Illinois, 
Telephone Dearborn 8277. Established 1892. Pre 
liminary oral opinions $1.00; preliminary written 
opinions $5.00. 





POSITIONS WANTED 
LAW SCHOOL SENIOR, DRAFT EXEMPT 


available June, 1942, six years’ experience with 
casualty insurance company claims department 
desires position in law office 3ox MD. ABA 
JournaL, 1140 North Dearborn Street, Chicago 
Illinois. 


HARVARD MAN, 





DRAFT EXEMPT, GRADU 

ating 1942, available immediately thereafter. 

specialized taxation, valuable accounting experi 

ence, “B” average, wants position with good law 

firm. Box S.L., A.B.A. Journal, 1140 N. Dear 
born St., Chicago, IIl. 











PERIODICALS 


BAR PRESIDENTS, SECRETARIES. 

Committeemen, Delegates, keep in touch with 
what other leaders in the profession are doing— 
everywhere—by reading AMERICAN LAW AND 
Lawyers. Three months $1.00; one year $4.00. 
Write 534 Sycamore, Cincinuati. 


CHESS BOOKS, CHESS PERIODICALS, 
bought and sold. Free catalogues. A. BuscHKeE, 
200 Hart Boulevard, Staten fsiand, New York. 








SAMPLE COPY FREE ON 

Current Legal Thought, the lawyers 
law reviews. Address 261 Broadway, 
City. 


REQU EST — 
digest of 
New York 








ROBES 


JUDICIAL ROBES—CUSTOM TAILORED— 
The best of their kind—Satisfaction guaranteed 

- —s No. 41 sent on request. McCartay & 

Simon, Inc., 7-9 West 36 St., New York, : 
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GUARDIANS 
of the rights we defend 


SELF-GOVERNMENT, THE CORNERSTONE OF DEMOCRACY, CAN 
ONLY BE PRESERVED IF THE FRUITS OF DEMOCRACY, LIB- 
ERTY, EQUALITY AND JUSTICE, AS ADMINISTERED IN OUR 
WAY OF LIFE ARE MADE CERTAIN TO THE INDIVIDUAL. THESE 
FRUITS SO DEAR TO ALL TRUE AMERICANS ARE WORTH THE 
SACRIFICE FOR NATIONAL DEFENSE MADE NECESSARY AT 
THIS TIME. 

ATTORNEYS AS OFFICERS OF THE COURTS HAVE ALWAYS BEEN 
CHARGED WITH THE DUTY OF ENFORCING EQUAL JUSTICE 
UNDER THE LAW. 

STANDING AS GUARDIAN OF THE RIGHTS WE DEFEND, THE 
LAWYER IS AN ESSENTIAL FACTOR IN THE MORALE OF NaA- 
PIONAL DEFENSE. 


WE STAND READY TO ASSIST HIM IN HIS GREAT TASK BY 
OFFERING THE LAWBOOKS SO NECESSARY TO THE FUNCTION- 
ING OF A MODERN LAW OFFICE, 


x * 
The Lawyers Co-operative Publishing Company, Rochester, New York 
Bancroft-Whitney Company, San Francisco, California 
Publishers of 


AMERICAN JURISPRUDENCE 
AMERICAN LAW REPORTS 
UNITED STATES SUPREME COURT REPORTS, L. ED. 


























INSEPARABLE COMPANIONS 


CORPUS JURIS SECUNDUM—A complete restatement of the 
the entire body of the law supported by citation of all deci- 


sions handed down since the publication of Corpus Juris. 





CORPUS JURIS—A vast storehouse of the earlier decisions 
back to 1658. 

Thése two great works—the modern masterpiece, Corpus 
Juris Secundum and the original Corpus Juris, become THE 
CORPUS JURIS SYSTEM—inseparable companions, each one 


one enhancing the value of the other. 





THE AMERICAN LAW BOOK COMPANY 
BROOKLYN, NEW YORK 


Publishers of The Corpus Juris System 














Ottamar Hamele, Esq., 
3504 Thirty-—Sixth St., N.W. 
Washington, D. Cc. 








